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Surprisingly, one of the most reliable sources for honest information 

is a hunting and fishing license. Applicants almost universally seem to 
let down their guard. Perhaps they think no one will look up such an 
arcane document. They have no way of knowing that the fast, intuitive 
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Why does dead man 


need real estate agent? 


years after his “de 


After two years of running into dead ends, 


investigators thought the trail was cold. But it 
took only one easy search using SmartLinx™ on 
the LexisNexis™ total research system to turn 
up a surprising fact — the deceased is currently 
living in Hawaii. The SmartLinx feature is the 
i fastest way to search LexisNexis public records 
“A — all 1.9 billion of them. Your research may 
start with our cases and codes, but only 


LexisNexis also helps you turn up addresses, 


aie, aliases, assets — even business ownership — by 

ee cd searching from a single source. When you need 
et to dig deeper, use the LexisNexis total research 

system — It’s how you know. 
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Author Responds 

In his October letter responding 
to my article, “Logic and the Law: 
When Their Paths Diverge” (July/ 
August), Mark Warda suggests the 
article “presents some good reasons 
why we should be ashamed of our 
legal profession,” apparently in ref- 
erence to the various legal techni- 
calities reviewed in the article. The 
letter goes on to suggest in the 
place of rules and procedures, that 
counsel should simply be mandated 
to “do justice.” 

The purpose of the article was not 
to criticize the technicalities im- 
plicit in the various rules of evi- 
dence and procedure. To the con- 
trary, its purpose was to point out 
that the law has developed over the 
years not on the basis of logic but 
of practical experience, and to re- 
mind the practitioner that as a con- 
sequence, the logical interpretation 
of a rule is not necessarily the in- 
terpretation adopted by the courts. 
Without those rules, procedures, 
and deadlines, however, our system 
would be a free-for-all in which jus- 
tice was done for no one. 

A. GRAHAM ALLEN 
Jacksonville 


Madison and Free Speech 

I read with interest Michael Kahn’s 
interesting and well-written article 
in the October Journal, “The Origi- 
nation and early Development of 
Free Speech inthe United States; An 
Overview.” I believe one point re- 
quires clarification. 

To support his position that “the 
record of the Framers of our Consti- 
tution is not unblemished with re- 
gard to freedom of speech,” Mr. Kahn 
points out that James Madison, the 
eventual draftsman of the First 
Amendment, initially opposed hav- 
ing an express bill of rights in the 
Constitution.However, my under- 
standing is that Madison’s resis- 
tance to the Bill of Rights was not 
due toany lack of commitment to free 
speech. In fact, quite the opposite 
may be true. 

Madison was concerned that the 
express protection of certain liber- 
ties would be used to argue against 
the existence of others. Madison, 
much influenced by John Locke, in- 
tended a government of enumerated 
powers, impotent to incur on indi- 
vidual liberty except where ex- 
pressly authorized to do so. While 
freedom of expression has held up 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission to 
the Bar, which the lawyer is sworn on admission to obey and for the willful viola- 
tion to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly de- 
batable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensction in connection with their business ex- 
cept from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 
the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
help me God.” 
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well, other liberties, even those ar- 
guably protected by the Bill of 
Rights, have not fared as well, and 
unenumerated rights have probably 
been given short shrift in part be- 
cause they were not set forth in 
theBill of Rights, so Madison may 
have been right. In any event, I do 
not believe his early resistance to a 
bill of rights can fairly be attributed 
to any lack of sympathy to free ex- 
pression. 

Murpuy 
Hollywood 


The Judicial Path 
of Kindness 

The October article about Chief 
Justice Anstead was outstanding. 
Reading the article gave me an un- 
derstanding of the man as well as 


Do you need continuing legal education credit? 


the chief justice. Too often we only 
think about the position and tend 
to homogenize the people in the po- 
sition into one. Chief Justice 
Anstead is a full human (as, I’m sure 
are the rest of every bench in 
America), but to see in writing his 
beginnings and the hard times he 
(like many of us) endured was en- 
lightening. The efforts he went to in 
order to bring himself to such a po- 
sition of trust and honor were touch- 
ing. So too is that he has not lost 
his recollection of where he came 
from and that there are others, still 
there, who need his understanding. 
In other words, it appears the “robes 
have not gotten to him.” It says a 
lot that the quote he keeps near 
(from Aesop’s “The Lion and the 
Mouse”), which reads, “No act of 


Are you a former law review editor with an 
~geee interest in research and writing? 


| 
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The Florida Bar Journal Editorial Board encourages 


kindness, no matter how small, is 
ever wasted” seems to be his guide- 
post. Certainly that quote is in con- 
trast with the thoughts of some oth- 
ers which state, “No act of kindness 
shall go unpunished.” 

I wish him and his family good 
fortune and long life. May he, as the 
leader of the bench, guide us all in 
the path of kindness and under- 
standing so his own kindnes, while 
never wasted, is contagiously emu- 
lated. 

Louis E. SLAWE 
Philadelphia 


Correction 

An incorrect first name was given 
for former U.S. Senator Richard 
Stone in the October issue. The Jour- 
nal regrets the error. 
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since 1927 
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Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, double-spaced 
with one-inch margins. Only completed articles will be considered. Citations should be consistent with the 
Uniform System of Citation. Endnotes must be concise and placed at the end of the article. 

Excessive endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including footnotes, and will be reviewed by members of 
The Florida Bar Journal Editorial Board. The board, which is composed of lawyers practicing various areas 
of law, has discretion over the acceptability of legal articles. The board prefers not to review articles 
submitted simultaneously to other publications and requests notification from the author that the article 
or any version of it has ever been published or is pending publication in another periodical. 
Review is usually completed in six weeks. 


Columns may be submitted directly to section column editors. 
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Unsolicited manuscripts are invited and may be submitted to Editor, The Florida Bar Journal, 
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t’s time for the lawyers and 

judges of Florida to celebrate! 

This month marks the 75th an- 
niversary of our outstanding legal 
periodical—The Florida Bar Jour- 
nal. 

Upon induction into The Florida 
Bar, we all have grown accustomed 
to receiving the glossy monthly 
Florida Bar Journal. It features Bar 
programs as well as excellence in 
practice through special issues that 
have focused on children, pro bono 
legal services, elder law, constitu- 
tion revision, health law, law-re- 
lated education, telecommunica- 
tions, international law, legal aid, 
appellate practice, federal practice, 
ethics, discipline, discrimination, 
domestic violence, solo and small 
firm practice, addiction, board cer- 
tification, and family law issues. 

The annual Bar membership sur- 
vey consistently ranks the member 
benefit of this outstanding publica- 
tion as one of the top five programs 
of The Florida Bar as well as law- 
yer discipline, ethics advice, con- 
tinuing legal education, and unau- 
thorized practice of law 
enforcement. Numerous commen- 
dations have been awarded from 
national and state publishing asso- 
ciations, including the Florida 
Magazine Association, for excel- 
lence in editorial writing, investi- 
gative reporting, special issue cov- 
erage, as well as “the most gutsy” 
stories. This publication always pro- 
vides comprehensive coverage in a 
reader-friendly format. 

Consider the history of The 
Florida Bar Journal. At the time of 
its first printing in 1927, John Well- 
born Martin, a Plainfield, Marion 
County, Florida, attorney, served as 
Florida’s governor. In Florida, large- 
scale commercial agriculture—es- 
pecially cattle-raising—grew in im- 


President's Page 
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portance, and industries such as ci- 
gar manufacturing took root in the 
immigrant communities of this 
state. Florida’s economic bubble 
burst in 1926, when money and 
credit ran out and banks and inves- 
tors abruptly stopped trusting the 
“paper” millionaires. Severe hurri- 
canes swept through the state in 
1926 and 1928, further damaging 
Florida’s economy. 

The Great Depression, which be- 
gan in the rest of the nation in 1929, 
had already been in place in Florida. 
Florida State Bar President W.I. 
Evans had the vision to believe that 
the 808 members of The Florida 
State Bar Asociation would benefit 
from a new form of communication 
for an interchange of ideas. Thus, in 
August 1927, The Florida Bar Jour- 
nal was born. 

It was 1924 and in the lobby of 
New York City’s Hotel Commodore, 
the public welcomed the first vehicle 
to bare the Chrysler name—the 
Chrysler Six. Consider that in 1925, 
Florida Power & Light Company 
was first established, and then in 
1928, the first television—the GE 
Octagon—was produced. It was 
1939 when two Stanford University 
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classmates, Bill Hewlett and Dave 
Packard, founded the Hewlett- 
Packard Company. Then, fast-for- 
ward to 1975, when Microsoft Corp. 
was first established. While these 
mighty companies grew, so did our 
Florida Bar Journal flourish. 

As The Florida Bar Journal grew 
and became a symbol of excellence 
for the lawyers of Florida, all mem- 
bers of the Bar became accustomed 
to scholarly pieces on various legal 
topics. Our Florida Bar Journal had 
been in publication for more than 34 
years when the Cuban Missile Cri- 
sis occurred; more than 45 years 
when Walt Disney World opened its 
doors in Orlando; more than 55 years 
when singer/songwriter John 
Lennon was killed; and more than 
67 years when the O.J. Simpson triai 
unfolded. Through the years, the law- 
yers of Florida have come to expect 
the best in legal journalism from the 
editor, staff writers, and Editorial 
Board members of The Florida Bar 
Journal. Our current editor, Cheryle 
Dodd, takes great pride in produc- 
ing each issue which provides the 
entire Florida legal community with 
in-depth writing on current legal is- 
sues and trends in the law. 

Yes, this is a time for celebration 
and to recognize the true benefit that 
“our” Florida Bar Journal provides 
month in and month out. The Board 
of Governors of The Florida Bar does 
hereby commend President Evans 
for his foresight to create this impor- 
tant publication and further com- 
mends the dedicated staff and mem- 
bers of the Editorial Board, former 
and current, for consistently produc- 
ing our trusted legal publication. 
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corporate or trademark filing or registered agent service anywhere in the United States or offshore for any type of entity. 
Make the choice today to start relying on our fast and reliable services. 


Each Corporate Creations office is independently owned and operated under license from Corporate Creations Enterprises Inc. The 
Corporate Creations national service center in Miami may handle calls to some numbers listed above. The Corporate Creations 
administrative headquarters is in Palm Beach County. Copyright © 2001-2002 CORPORATE CREATIONS. 


A Clearinghouse for Worthwhile 
Professional Discussions 


he honor was mine to be on the Bar Journal staff when it celebrated its 50th anniversary in 1977 and 
a greater honor to see it turn 75. Because the magazine and the Bar News have been significant parts of my life 
for the last three decades, it is sometimes difficult not to consider them siblings to my daughter. 

J.C. Cooper, Jr., of Jacksonville, our first editor, voiced the mission of the Journal when he described 
this new publication as a “clearinghouse for worthwhile professional discussions, which will assist both the Bar 
and the court.” 

Your colleagues on the editorial board have taken Mr. Cooper’s vision seriously as they have sought to 
provide analysis and opinion of the law. They devote many hours reviewing hundreds of manuscripts that are 
submitted for consideration during a year. 

Additionally, these boards have felt a responsibility to explore legal practice issues: minorities in the law, 
specialization, lawyer overpopulation, technology, solo practice, pro bono, addiction, and ethics. 

Special issues on children can be found frequently in Journal indexes as we always want to give attention 
to our most vulnerable clients. 

Authors are the second group of people who share Mr. Cooper’s vision for the Journal . Over the years, 
thousands of Bar members have recognized the need for interpretation, commentary, and examination of some 
legal issue and have “put pen to paper” to share their research and evaluation with fellow readers. In the excerpts 
from Journal articles that begin on page 17, we share some of their contributions. 


U.S. Post Office, Miami Sunbathers at Indian Rocks Beach 
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What does it take to produce this magazine? My prede- 
cessors and I would answer that a love of words and a regard for 
a publication’s readership are essential. To the editorial boards 
and authors who share this love and regard, I commend your 
contribution to the Journal community. 

Since 1974, I have worked with many of you, and I 
acknowledge your keen intelligence, devotion to justice, and pro- 
fessionalism. 

We at the Bar Journal extend a sincere invitation to 
interested lawyers to write articles of importance to the profes- 
sion. We welcome your suggestions for making the magazine 
even more well read and useful in the years to come. 

After all, the Bar Journal—written by Florida’s lawyers, 
edited by Florida’s lawyers, and read by Florida’s lawyers—really 
belongs to all of you. 

Please read Jan Pudlow’s excellent article about the 
history of your publication. We have included black and white 
photos of Florida scenes from the 1920s, courtesy of the Florida 
State Archives, to set the atmosphere for the time when a small 
group of lawyers decided to publish the Florida Law Journal. 


CHERYLE M. Dopp 


Sheet music. 
Words and music by “Happy” Jack Hanes 


Bayshore Boulevard along Tampa Bay 
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Years the Bar Journal 


A Forum for Improving the Practice of Law 


by Jan Pudlow 


ere’s a toast to 1927—a dazzling year of events that 
shrunk the world and expanded newfangled ways to 

communicate. 

Charles “Lucky Lindy” Lindbergh landed the Spirit of St. Louis 
in Paris, to a cheering crowd of 100,000, and claimed the $25,000 
prize for the first solo airplane flight across the Atlantic. 

Voices crossed the ocean, too, with the public’s first chance to 
make a three-minute telephone call between London and New 
York for $75. 

Comedienne Mae West found out that dirty words can get a gal 
in trouble when suggestive ad libs on Broadway landed her a con- 
viction for obscenity and 10 days in jail. 

Philo Farnsworth, struck by a brainstorm while plowing a field 
as a teenage genius, unveiled his invention of the first all-electronic 
television model. 

Vaudevillian Al Jolson wowed audiences in “The Jazz Singer,” 
the first feature-length talkie. 

And Florida State Bar President W.I. Evans thought it was high 
time for lawyers to communicate statewide via a monthly law jour- 
nal. 

At the 20th Annual Convention in Jacksonville, Bar members 
approved the resolution to create the Florida State Bar Associa- 
tion Law Journal. 

“By reason of the increase in membership, the annual income 
of the association has reached a sum which will enable us to ex- 
pand our sphere of activities,” Evans said. 

Florida’s economy went bust the year before, as money and 
credit ran out and banks and investors stopped trusting the “pa- 
per” millionaires. Nonetheless, 1927 was a boom year for Bar 
membership, doubling from 404 to 808—a far cry from today’s 
70,771 members, but impressive at the time. 

Instead of saving surplus money, Bar members voted to spend 
it to improve the fledgling statewide organization of lawyers. The 
earliest vision for the Journal was that it would serve as a “medium 
of communication for the interchange of ideas.” President Evans 
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hoped the Journal would serve as a focal point for the profession, 
a tangible return for dues, a magnet for new membership in these 
decades before the 1950 integrated Bar. 

When the first issue appeared in August 1927, the Florida State 
Bar Association Law Journal was edited by lawyer J.C. Cooper, 
Jr., of Jacksonville, along with a committee of five lawyers that 
included three judges. Their first editorial, titled “A Beginning,” 
asked new readers two questions: 

e “Is the effort entailed in the publication of a journal such as 
this worthwhile; in other words, will it be of real value to the mem- 
bers of the association?” 

e “Is the form and general character of this first issue in accord 
with the view of the bar?” 

On this 75th anniversary of the Bar Journal, let us celebrate the 
obvious positive responses received from those first lawyer read- 
ers in 1927—and the continuing exchange of opinions and solu- 
tions about legal issues in the years since. 

From the January 1928 issue in which Florida Supreme Court 
Chief Justice William H. Ellis wrote the salient points of a case to 
the high court should be summed up in one typewritten page to 
the March 2000 issue featuring a feisty pro-and-con debate on 
multidisciplinary practices, the Bar Journal has remained a vehicle 
for lawyers and judges to vent frustrations, offer suggestions to 
improve the profession, and provide practical ways to hone the 
practice of law. 

The President's Page was a regular feature that continues today. 

Marshall Cassedy, former executive director of the Bar and former 
editor of the Journal, reminisced in the July/August 1977 issue 
about that presidential prose. 

“On the subject of the President's Page, some prizes are in or- 
der. Who wrote the shortest? Charley Fulton, John McCarty. The 
longest? Reece Smith, Bob Ervin, with Fletcher Rush running a 
close third. Who was the latest? Eddie Atkins. Who was the most 
articulate? Mark Hulsey. The most innovative? Earl Hadlow. Who 
raised the most hell? Chesterfield Smith. 
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“Always stirring the pot, Ches- ~«_ 
terfield hit a calm period in mid- 
term of his presidential year,” 
Cassedy continued. “It was too calm 
for him. So, almost as a lark, he 
purposely brought out from the back 
closet the most controversial sub- 
ject he could find, hidden on the 
shelf—yes, the Clients’ Security 
Fund. He laid it out in full view in 
the December 1964 issue. . . . 

“And who got the maddest? 
Marshall Criser. Never a revolution- 
ary himself, it fell his lot to be Bar 
president during the sizzling late Six- a 
ties when campus unrest was at its 
apex.” 

From the beginning, at the heart of the philosophy 
of the Bar Journal was a mission for an independent 
exchange of ideas—free from constraints endured by 
many other association publications. 

As 1983 Bar President William O.E. Henry of Lake- 
land said in a 1984 speech to the Lawyers Title Guar- 
anty Fund Assembly: “Policy for the Journal and News 
is set by an editorial board. . . . Many members of the 
editorial board have had professional journalism 
experience, and they have, over the years, developed a 
strong First Amendment approach to the policies of 
the Journal and the News. Those are not typical house- 
organ publications, where management uses them for 
company propaganda to put controlled messages 
across to the employees and customers. On the con- 
trary, the Journal and News are as close to indepen- 
dent publications as you can find anywhere.” 

And, Henry stressed, “This independence was 
earned for you by Linda Yates and her integrity.” 

With “ink in her blood” since she was editor of her 
high school newspaper Leon High Life and armed 
with a degree in journalism from the University of 
Florida, Yates was the longtime editor of the Journal 
from 1959 until 1989. She is amused by the fact that 
she was born in 1927, the same year the Journal hit 
the scene. 

“We had an independent press from the very 
beginning,” Yates said from her home in Tallahassee, where she is 
a master gardener, volunteers at Goodwood Museum and Gardens, 
and writes occasional gardening articles for the Tallahassee Demo- 
crat newspaper. 

“It really happened by default. The executive director (first Paul 
Comstock and then Marshall Cassedy in 1961) was too busy to 
worry about the Journal and just felt happy there was someone 
responsible enough to get it done. The fact that it was accurate 
and responsible and fair, those kinds of good journalistic terms, 
you got more and more independence and more responsibility.” 

That was unusual, Yates said, among other association publica- 
tions nationwide who looked to The Florida Bar Journal (and later, 
the News) as a model to emulate. 

“Other publications, 1 sensed they printed what the leadership 


Traffic on Flagler 
Street, Miami 


Former heavyweight 
boxing champion Jack 
Dempsey looks over a 
plat in a Miami real 
estate office 


Black and white photos in this article are courtesy of the Florida State Archives. 


of the bars said they could print. I'm sure they must have had 
arguments and criticism that was not published,” Yates said. “Well, 
from the very beginning, we published the good, the bad, and the 
ugly.” 

Winning the Journal a second place award for “Most Gutsy Story” 
from the Florida Magazine Association in 1980 was an article titled 
“Why Doesn't The Florida Bar Do Something?” by former Bar 
Board of Governors member John Hume, writing on behalf of the 
Long Range Planning Committee. 

“Even the Magazine Association didn’t expect the Bar to pub- 
lish criticism about themselves,” Yates said. 

In 1974, in response to getting news out to Bar members in a 
more timely manner than the monthly Journal allowed, the Bar 
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News was created as the bimonthly newsy companion tabloid to 
the more scholarly magazine. 

“It took so long to produce in our archaic, prehistoric way, that 
by the time the Journal came out, the events in our calendar of 
events were over,” Yates said. “I got quite a bit of criticism from 
the Bar president of that time—not severe, but pointing out this is 
not very timely. That's when I recommended that we start the 
newspaper.” 

Yates recalled she made the pitch before the Board of Gover- 
nors, as it happened, on the day the Supreme Court justices came 
for lunch. 

“They must have thought, ‘Who is this little girl from the sticks 
talking to these people?’ It’s just amazing. They approved it with- 
out question.” 

Separating the News from the Journal, Yates said, was “a won- 
derful move, the best thing I ever did.” 

“I think one of the reasons for our success is that the Board of 
Governors let us alone, let us have freedom of the press. And in 
response, we tried to be responsible, fair reporters. So it was a 
good working relationship from the very beginning,” Yates said. 

That independence, she said, was important for the credibility 
of both the Journal and News. 

“IT always felt that our publications were the members’ publica- 
tions. They paid the dues. They supported it. It was their voice,” 
Yates said. 

In the beginning of her triple-decade tenure at the Bar, Yates 
recalled, the managing editor would review the articles and hand 
her a stack and say, “Look at these and see which ones you think 
are good.” 

“I was not a lawyer. He was not a lawyer, and we were picking 
legal articles, which was a very poor system,” Yates said. 

So an editorial board was created to choose and edit legal ar- 
ticles for the Journal. To this day, the editorial board, currently 
chaired by Steven Lesser of Ft. Lauderdale, is made up of lawyers 
with an interest in research, writing, and editing, many with law 
review experience. They are willing to serve to advance the com- 
petence and public responsibility of the profession. 

“The lawyers of Florida have come to depend on the Bar Jour- 
nal to chronicle the evolution of the law in the state,” said Bar 
Executive Director John F. Harkness, Jr. 

“Through our editorial board of lawyers dedicated to keeping 
up with the latest legal trends and practices, Florida’s many schol- 
arly lawyers willing to put ideas into words, and our in-house staff 
of experienced editors, we are able to deliver useful information in 
a timely manner.” 

Said Yates: “What thrills me is that I left the Journal and News 
in such excellent hands. This current staff is carrying on admirably 
and publishing more and more pages and doing a very good job. 
The Journal and News are in a great leadership position to con- 
tinue to guide the lawyers to aspire to the highest ideals and ethics 
of service, and for continuing education.” 

Following Yates’ tenure as editor was Jud Orrick, a lawyer now 
in private practice in Tallahassee. In 2000, longtime Journal and 
News staff member Cheryle Dodd took the helm as top editor, 
leading a staff of 10. 

Dodd has watched technology affect the production of the 
Journal. “When | began as an editorial assistant, long strips of 
camera-ready type were cut with an Xacto knife and waxed to 
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lightweight cardboard. Now all editing and layout is accomplished 
ona PC. The News is e-mailed directly to the Miami printer, while 
we send the Journal to press via CD-ROM. Digital files have 
revolutionized the publishing industry.” 

Both publications are available on the Bar’s Web site. Does this 
availability indicate that the monthly Bar Journal will be replaced 
by an electronic version? 

“No,” she said, “not in the immediate future. There are benefits 
to having the publication on the Internet, particularly for research, 
but members still want to receive a hard copy of the magazine. 
Advertising sales defray much of the printing and postage costs.” 

A milestone in the history of the Bar was the first special directory 
issue of the Journal in 1955. For the first time, one reference book 
covered all Florida lawyers and courts and most statewide legal 
organizations. The first roster and directory was 220 pages. By 
2002, the directory has expanded to 852 pages, plus sections on 
board certified lawyers and continuing legal education. 

Dodd is concerned, however, about the expansion of costs to 
produce the annual September directory. “It grows every year as 
the Bar’s membership grows. The directory has always been 
considered a Bar service to members—one source of information 
in which the practicing attorney can find a telephone number for 
the attorney general or the address for the U.S. Court of Appeals 
or the e-mail address of a U of F law school chum.” 

More of the directory’s information is being offered on the Web 
site with the hope that members will come to depend on it as their 
source of information. “I am hopeful that members come to rely 
on the Web site in the same way they currently utilize the directory.” 
It's a slow process to convert users from the printed book to the 
electronic version, but a conversion that the Board of Governors 
and Dodd must consider as the book increases in size and cost. 

One of the biggest continuing challenges is illustrating scholarly 
legal articles. The earliest Journal issues were totally gray. For 
many years—from the 1930s through the 1960s—the Journal was 
a pocket-sized 6-by-9-inch booklet. 

“We really had identity problems,” Yates acknowledged. “Are 
we a magazine or are we a journal? When we couldn’t come up 
with good graphics, we called ourselves ‘scholarly.’” 

When Bar Executive Director Cassedy served as the Journal’s 
editor, he loved to contribute his own photography to grace the 
cover. 

“After the purchase of a Yaschica camera in Tokyo during the 
second ‘Orient Adventure,’ photography became a hobby,” Cassedy 
wrote in the July/August 1977 Journal. 

“Photographs of the setting sun at Mexico Beach, dogwood in 
front of the new Bar Center, and of Judge Paul H. Roney met with 
Linda’s approval as Journal covers. This was fun.” 

More than a decade ago, Tallahassee artist Joe McFadden, who 
has a degree in fine arts from Florida State University and is a 
successful painter, was enlisted as a freelancer to illustrate a cover 
story. Ever since, McFadden has given the Journal a signature look 
with his colorful, often playful, drawings that have won the Jour- 
nal many statewide awards. 

Coming up with illustrations for often esoteric legal subjects is 
an art in itself. 

Take, for example, the November 1992 article by Scott D. Makar: 
“Judicial Staff and Ethical Conduct,” dealing with the subject of 
how judges are responsible for the conduct of their staff. 
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McFadden came up with a drawing of a judge sitting 
behind a mahogany desk, with the bench being held up 
by playing cards—a house of cards where, if one falls, 
they all fall. 

“] love language, and I love the visual imagery that 
can be conjured up by words, and | like idioms and 
plays on words,” McFadden said. “I try to use fairy tales 
or something whimsical to illustrate articles that are any- 
thing but whimsical. I try to come up with something 
eye-catching that adds a degree of humor.” 

But sometimes, McFadden admitted, he is stumped. 

One example of brainstorming and coming up dry 
was the assignment to illustrate this pair of articles about 
summary judgments: “Florida Should Adopt the Celotex 
Standard for Summary Judgments,” by Thomas Logue 
and Javier Alberto Soto, and “Application of Summary 
Procedure by Agreement—A Proposal to Expedite Liti- 
gation,” by Daniel Morman. 

No images sprang to mind, and McFadden mentioned 
his creative block to his friend, Florida Supreme Court 
Justice Major Harding, while they were having lunch at 
the FSU’s University Center dining room. 

“Justice Harding just jumped out of his chair and 
practically yelled, ‘A big zipper!’” McFadden recalled 
with a laugh. 

All McFadden could think of was the image of the 
rock band Rolling Stones’ famous album cover with the 
zipper, “Sticky Fingers.” Not exactly apropos for the 
Journal, McFadden thought to himself. What the jus- 
tice had in mind was “zip your lips,” when both sides 
agree to arbitration. 

Aha! The idea worked and graced the cover of the 
February 2002 issue of the Journal. 

In 2002, after 75 years of publication, the editorial in 
the very first August 1927 issue still rings true that 


Leon Wingate, postman, Bartow, 
Florida, riding a Harley-Davidson 
motorcycle to deliver mail 


it takes the participation of Florida’s law- 
yers to make the Journal useful and well- 
read. 

“We hope, as time goes on, to see 
this journal used as a clearinghouse for 
worthwhile professional discussion, which 
will assist both the bar and the court,” the 
Journal's first editors wrote in 1927. 

“To that end, every member of the 
bar is urged to contribute, when he can, 
notes on cases which have interested him, 
or a discussion of any unusual points or 
of any of the thousand and one problems 
which confront the practicing lawyer, for 
without this cooperation, we cannot hope 
to succeed.” O 


Jan Pudlow is associate editor 
for The Florida Bar News. 
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Century Living, 
Years Lawyering 


hat Florida attorney has been prac- 
ticing law even longer than the 75 years 
the Bar Journal has been in existence? 

That would be Clarence A. Boswell, 
the oldest practicing member of the Bar, 
who turns 100 on December 6 and still 
comes to his law office, Boswell & 
Dunlap, in Bartow, the firm that his fa- 
ther co-founded in 1900 as Wilson & 
Boswell. 

“Mr. B.,” as he is affectionately called, 
was born in Bartow in 1902, the son of 
@ judge when Florida was a backwater 
state of little more than half a million 
residents. He became a member of the 
Bar in 1924, the year Little Orphan 
Annie made her comic strip debut and 
Ford was still making Model Ts. 

Why does he still wheel his chair into 
the office not far from the courthouse 
in Bartow? 

“| recognize that | am truly blessed to 
be able to be active at this time in my 
life,” answered Boswell. “While | let the 
younger fellows do most 
of the work, | have many 
old friends and clients 
who | can assist be- 
cause of my knowledge § 
of their affairs and busi- 
ness dealings.” 

is lawyer son, 
Clarence A. “Bubba” 
Boswell, was born in 
1927—the year of the 
first issue of the Jour- 
nat—and is “quasi-re- 
tired,” not with his 
father’s firm any longer, 
but still representing the 
Polk County School 
Board. 

“One time | said to 
him, ‘Daddy, you made 
enough money. Why 
don't you stop this fool- 


ishness?’ And he said, ‘I'm still burying 
the mistakes | made 50 years ago!” 
Bubba Boswell said with a laugh. 

“His mind is still sharp as a tack.” 

As a little boy, Bubba Boswell would 
go to his grandfather's and father's law 
library. 

“| loved to read. | also loved the citrus 
business,” said 75-year-old Bubba 
Boswell. “It was just one thing after an- 
other. | kept having more kids and less 
money. | thought I'd better do something 
different.” 

he went to law school. 

“At that time, my dad did not have a 
partner. | had a tailor-made opportunity, 
so | took it.” 

Vvhile he called his father “a task mas- 
ter,” he is quick to add: “Daddy and | 
never had a cross word.” 

He learned a lot about being a lawyer 
at his father's side. 

“When | first started doing some trial 
work, we represented the railroad (Sea- 


Donald H. Wilson, Jr., left, and Clarence A. Boswell sit in the law 
library at the firm’s 100th anniversary celebration in 2000. Wilson’s 
grandfather and Boswell’s father started the Bartow firm in 1900. 
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board Coastline). Daddy said he wanted 
me to question the train crew. | get all 
prepared, and I'm reading all the reports 
and everything. The first thing | know, 
they put a witness on. And Daddy said, 
All right, you cross-examine.’ 

wasn't ready for that. But that’s 
how | learned trial practice. No warn- 
ing. Just listen to every word. My father 
was an excellent trial lawyer.” 

It was Bubba's grandfather—Judge 
Clarence A. Boswell—who formed the 
law firm with Solon G. Wilson at the turn 
of the century, in a suite of rooms over 
the Wilson & Bowers dry goods store. 

“He was one of these gentlemen, if a 
story was worth telling, it was worth 
making it good,” Bubba Boswell recalled 
of his grandfather. 

“Mostly, | remember him reminisc- 
ing about Old Florida. Bartow was ap- 
parently a pretty rough town when he 
first got there. It was just like the old 
Wild West, with cowboys. Back then 
Bartow had cows walking 
up and down the street. 
If you wanted to keep the 
Cows out of your yard, you 
fenced your yard, you 
didn’t fence the cows. 
There were no fence 
laws until the ‘3Os.” 

A story his grandfa- 
ther liked to tell was 
studying law under a 
judge and going to Talla- 
hassee to take oral ques- 
tions before the Florida 
Supreme Court to pass 
the bar exam. 

“My granddaddy 
passed. But he said the 
one guy who went right 
before him couldn't an- 
swer much of the old En- 
glish law. He said, ‘Why 
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At the turn of the century, in 1900, Judge Clarence A. 
Boswell and Solon G. Wilson formed a law practice in down- 
town Bartow, near the courthouse shown at left. Thirty 
years, later, Solon sits at a desk with old Edison dictating 
equipment that used wax cylinders. A switch on the win- 
dow sill buzzed the telegraph office for a messenger to 


in the world don't you ask me a ques- 
tion out of the statutes of Florida?’ And 
one of the justices said to him, ‘If that’s 
all you know, some fool legislator will wipe 
you out someday.” 

Donald H. Wilson, Jr., the grandson 
of founding partner Solon G. Wilson, 
practices at what he calls “probably the 
oldest firm in the state.” Wilson de- 
scribed 100-year-old Boswell as “the 
heart and soul of our practice of law, 
the lead defense attorney for the rail- 
road in his day, a very well known litiga- 


tor, and at one time he closed the larg- 
est land deal in the state. 

“You know, it’s good fortune to have 
lonc-standing ties like that,” Wilson said. 
“| think maybe we look at our jobs and 
our relationships with our clients a little 


differently because of the longevity, and 
we realize that representing someone 
iS not a onetime short relationship, but 
we're in it for the long term.” 

ntenarian Clarence A. Boswell re- 
flected on 78 years of practicing law: 


“Money and technology have changed 
much about the practice of law over the 
years, but the hallmark of our profes- 
sion, that we vigorously represent our 
clients with honesty and integrity, has 
never changed.” 


To provide a flavor of the range of voices and issues aired in the 
Bar Journal in 75 years of publication, here are excerpts from 
articles since the beginning in 1927 through 2002: 


OCTOBER 1927 — “Constitutional Sabotage,” by George Palmer Garrett, of the Orlando Bar: 

“It is time to rehabilitate our Constitution. In the day that it was drafted, it was a sturdy instrument. Successive attacks by successive 
legislatures have, however, left it shell-shocked and only shadows of its original self. It will not endure many more campaigns with the 
lawmakers. . . .We shall have to discard it or rewrite it within the next few years. In fact, we ought not to wait. We ought to ‘do it now.’ The 
reason that we must put it aside is that our legislatures, by and with the consent, or at least, the merely tacit approval, of the courts, have 
eviscerated it.” 


JANUARY 1928 — “My Experience as a Supreme Court Judge,” by William H. Ellis, chief justice of the Florida Supreme Court: 
“Assuming that the attorneys and the trial courts are moved by the best motives in preparation and settling of bills of exceptions and 
sincerely desire to follow the letter and be controlled by the spirit of the rule to the end that the truth may be known, in view of some of the 
unnecessary, irrelevant, immaterial and utterly inane questions that were propounded and the equally absurd answeis given, frequently 
interspersed with parodical if not frivolous humor, one is more or less disturbed by the thought that counsel’s opinion of the Supreme 
Court’s standard of intelligence, concurred in by the trial judge, is not at all flattering if they really consider that all that superfluous and 
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irrelevant matter is indispensible to a cor- 
rect understanding of the evidence by the 
Supreme Court. . . .] believe that in the 
greater number of cases which reach the 
Supreme Court, a clear, succinct, state- 
ment of the salient points involved in each 
case may be made on a page of typewrit- 
ten matter, even in the case of a record of 
a thousand pages.” 


APRIL 1932—‘New Requirements for 
Admission to the College of Law of the 
University of Florida,” by George C. 
Bedell, of the Jacksonville Bar (re: re- 
quirement of undergraduate degree): 

“The movement has made headway 
largely because of the natural reluctance 
of the everyday man to enter the lists in 
opposition to any measure believed by its 
proponents to be for the public good. And 
it may have had some merit at the start. 
But there seems no end to the thing. The 
law school course was extended from two 
years to three years; one year of prelimi- 
nary college work was added to it; then 
two, and three, and four. 

“Some years back, Simeon E. Baldwin, 
who was not without experience as a law 
school teacher, despite his activities as a 
legal practitioner, appellate judge and 
statesman, expressed the sentiment ‘that 
there should be some chance for a man of 
25 to have a wife and home even though 
he be a member of a learned profession.’ 

“To the plain-thinking man who has 
lived his professional life with men who 
came to the bar about the time they be- 
came 21 or 22 years of age, there seems 
nothing hopelessly reactionary in that 
proposition. To him, it is but common 


MAY Steamboat Home— 


BAW | | 


Presumption as to Order of Death ina 
Common Calamity,” by D.H. Redfearn, 
who became president of the Bar in 
1939. This article is based on the fa- 
mous Croom case, 7 Fla. 81, decided 
by the Florida Supreme Court in 1857 
and is one of the most frequently re- 
quested articles in the Journa’'s history: 

“As a result of the wreck of the steam- 
boat Home, one of the most interesting 
cases in the legal history of Florida was 
filed in the circuit court of Leon County 
on the 24th day of January, 1839. ... 

“It is unusual for an entire family to per- 
ish in the same disaster. For this reason, 
there are few cases pertaining to this sub- 
ject. The rules of the civil, or Roman law, 
as to survivorship, where death is caused 
by the same catastrophe, were different 
from the rules of the common law in En- 
gland. The civil law indulged in many pre- 
sumptions with reference to survivorship 
when the members of a family died in the 
same disaster. If the members of the fam- 
ily had all reached the age of 60 years, the 
youngest was presumed to have survived. 
If all the members of the family were un- 
der 15, the eldest was presumed to have 
lived the longest. As between the sexes in 
the same class, the presumption of survi- 
vorship was in favor of the male. .. . 

“The Florida Supreme Court, in the 
Croom case, likewise refused to indulge in 
the presumption that Hardy Bryan Croom 
lived longer than the other members of 
his family, although the evidence disclosed 
that he was an excellent swimmer.” 


JANUARY 1942— an advertisement 
from Shepard's Citations, New York: 
“Do you know what happened to the 
girl who wore cotton stockings? Nothing! 
And that is exactly what happens to a law- 
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yer who wears a long face because busi- 
ness isn’t on a silk stocking level.” 


JANUARY 1942— “instructions to Ju- 
ries in Trial of Damage Suits,” by J. Tho- 
mas Gurney of Orlando: 

“About all that a lawyer can do after he 
goes wrong is to follow the course of the 
young man who lost a case before a very 
blunt trial judge, and who became quite 
heated in his protests. The judge finally 
turned to him and said, “Mr , you 
have two remedies, either of which you 
can pursue. You can appeal, or you can 
go out behind the courthouse and cuss the 
court,” to which the young lawyer rejoined: 
“Yes, Your Honor, and I shall pursue them 
both.”” 


JANUARY 1942 — “The New Florida 
Parole and Probation Act,” by James T. 
Vocelle, member of the Vero Beach Bar 
and member of the Parole Commission: 

“The writer of this article believes that 
no man or woman can lay claim to a well 
rounded life nor to a complete education 
unless he or she has a proper conception 
of the relationship of the creature with the 
Creator, and a sufficient realization of the 
dependence of the one upon the other. In 
the hard days ahead, it will be the men 
and women of spiritual outlook who will 
save mankind from chaos and destruction, 
and none of us can afford to overlook it. 
The stewardship of life is a challenge to 
all of us for we must all some day hear the 
words, ‘Come give an account of the stew- 
ardship for now those canst be steward 
no longer.” 


FEBRUARY 1942 — from Bar Presi- 
dent Robert R. Milam, re: the 35th an- 
nual convention in Hollywood Beach 
Hotel (at a rate of $6 a day that cov- 
ered room and meals, afternoon 
evening dances, Saturday night banquet, 
bathing facilities, and golfing greens 
fees): 

“Our convention this year may be the 
last of its kind for some years to come. 
Lawyers in a steady stream are flowing into 
the armed forces and other branches of 
defense activity. Mostly they are the young 
men who have been so active in the Bar 
Association and so faithful in attending and 
enlivening the conventions. By next year, 
the whole war activity will be in full swing, 
avery large number of the lawyers will be 
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in service, even civilian transport may be 
radically curtailed, and conventions may 
be discouraged. No such condition exists 
now. There is no reason why we should 
not have a great meeting. 

“If the use of the rail and bus lines is 
not convenient, do not let the tire situa- 
tion prevent you from coming. Let four or 
five get together from one town and come 
over in one car. And let’s make this con- 
vention one grand success.” 


APRIL 1942 — “Twilight for Taxpayers,” 
by Eldridge Hart of Winter Park: 

“With the booming of guns, roars and 
blasts from radios, to say nothing of the 
constant internal fret and worry which each 
one hears within himself, it is quite appar- 
ent that taxpayers in general have not 
heard the quiet but firm voice of our U.S. 
Supreme Court in some of its recent tax 
decisions. During the past few years fed- 
eral tax cases constituted the largest group 
of cases by subject matter on the court’s 
docket. In addition, there has also devel- 
oped a new economic philosophy on taxa- 
tion in both the legislative and executive 
branches of our government.” 


MARCH 1959 — “Law Day U.S.A. in 
Florida,” by Wade L. Hopping: 

“Nowadays many lawyers admit they are 
fed up with the stereotyped portrayal of 
our profession which is currently being 
foisted upon the American public via the 
so-called comic strips, and by radio and 
television. These unfavorable characteriza- 
tions of the profession represent too small 
a fraction of our calling for us to permit 
their images to become the layman’s con- 
cept of what attorneys are like. 

“If every day presents each lawyer with 
fresh opportunities to mold the true im- 
age of his profession in the public mind, 
then Law Day is the lawyer’s golden op- 
portunity to make it plain to his fellow citi- 
zens that a society based on law is the best 
hope for free men.” 


FEBRUARY 1962 — “How the FBI Co- 
operates with the Legal Profession in 
the Furtherance of Justice,” by John 
Edgar Hoover, director of the FBI: 
“During fiscal year 1960, the FBI Labo- 
ratory received 901 requests for examina- 
tion from the state of Florida, which in- 
cluded a total of 2,469 specimens. These 
requests necessitated the use of many of 
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the various types of chemical, physical, and 
microscopic examinations conducted by 
the laboratory. Following are a few of the 
types of examinations which the labora- 
tory is equipped to conduct: The analysis 
of ashes to determine the parent material, 
including the restoration and reading of 
the burned paper; the examination of sus- 
pected blood types; the comparison of a 
shoe print, heel print and tire tread casts 
with the suspect shoe or tire; the compari- 
son of handwriting, hand-printing, type- 
writing and printed matter; and numerous 
other examinations regarding such items 
as glass, hair, fibers, metals, paints, poi- 
sons, soils, woods and tool marks.” 


DECEMBER 1964 — “A Client’s Secu- 
rity Fund,” by Florida Bar President Ches- 
terfield Smith: 


“Over the past 15 years, as a general € 


rule, a lawyer who embezzled a client's 
funds has been permanently purged from 
the profession. Is such action sufficient? 
Can a lawyer’s professional colleagues 
cleanse themselves simply by disbarring the 
offender? Can they shrug off the conse- 
quences of his dishonesty on the grounds 
that the clients who trusted him exercised 
poor judgement in their selection of an at- 
torney?.. . True, the number of defalca- 
tors is few. Nevertheless, in each occur- 
rence, The Florida Bar as a whole receives 
public condemnation. The problem should 
not be ignored by sweeping it under the 


rug. Measures to alleviate the condition 
commensurate with the high standards of 
the legal profession should be taken. The 
damage done to the reputation of The 
Florida Bar whenever an embezzlement by 
a lawyer occurs is out of all proportion to 
the size or frequency of the event. Some- 
thing more is expected than a polite expres- 
sion of regret . . . . Restitution to clients who 
suffer from lawyer embezzlements, at least 
partially, seems to me to be the answer.” 


MARCH 1969 — “The Florida Cabinet 
System — a Critical Analysis,” by Ira 
William McCollum, Jr., (re: the first rev+ 
sions of Florida’s Constitution in 83 


years): 
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“The immediate goal should be to per- 
suade legislators to enact legislation re- 
ducing the powers of the Cabinet mem- 
bers, rather than increasing them. The 
reorganization of the executive branch, 
which must be done this year in compli- 
ance with the new constitution’s 25 de- 
partment ceiling, presents the legislature 
with the perfect opportunity to take such 
action. The departments created by the 
legislature in its reorganization of the ex- 
ecutive should be placed under the di- 
rect control of the governor alone. With 
a little effort on the part of those con- 
cerned, the Florida Cabinet System can 
be retired to its proper resting place in 
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the museum of historical 
mistakes.” 


MARCH 1 — “ADia 
logue: The Lawyer Legis- 
lator.” The Journal inter- 
views two lawyer 
legislators, Rep. Talbot 
“Sandy” D'Alemberte, 
ami, and Sen. Reubin 
Askew, Pensacola: 

D’Alemberte (who 
became president of the 
ABA and president of 
FSU): “I do think that the 
Bar tends to be a little bit 
antagonistic to its mem- 
bers who are serving in 
any political capacity. 
They ask, ‘Are you prac- 
ticing law or are you serving in the legisla- 
ture?’ As though those two things had to 
be mutually exclusive.” 

Askew (who became governor of 
Florida): “Being a lawyer is a tremendous 
advantage in the legislature, because it 
teaches you to be analytical in your inter- 
pretation of what the other person is say- 
ing. As a lawyer, you have learned the dis- 
cipline of debate and to approach it from 
an impersonal standpoint. There are law- 
yers who can engage in heated debate, and 
after debate is over walk off arm-in-arm. 
Some who are non-lawyers have a ten- 
dency to take debate more personal.” 


APRIL 1969— “The Maverick Creature: 
Community Corporation,” by Gwendolyn 
S. Cherry, area director of the 
Brownsville community in Miami, FAMU 
law degree (who later became a state 
senator): 

“A new creature of the law has evolved 
under the Florida Statutes as a means of 
helping people in the ghetto restore racial 
dignity and faith in our democracy, as well 
as bring forth respect for law and order. 
This creature of the statutes is called the 
Community Corporation. 

“The citizens in the ghetto are often 
powerless to act in their environment or 
pits of poverty. Hence they have virtually 
little or no effect on public decisions. The 
nation, the county, and the city are too 
large for direct decisions and require rep- 
resentation. But the neighborhood is small 
enough, and it is on this level that self- 
government is possible through commu- 
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nity action. . . .This is where the impor- 
tant political change is happening in 
America.” 


NOVEMBER 1969—"Are Lawyers 
Lousy Writers?,” by Byrne A. Bowman: 

“It has long been a crusty conviction of 
mine,’ alaw professor wrote in the New York 
Times, ‘that lawyers are lousy writers.’ 

“Until now, not one lawyer has chal- 
lenged this monstrous libel. 

“Lawyers are wonderful writers. Their 
long sentences, masse adjectives, depen- 
dent clauses, hanging participles, profun- 
dities, redundancies, specifics, particulari- 
ties, multitudinous commas, semicolons, 
hyphens and italics are tools of their trade. 
Their final work product—their ninth and 
final draft—is always a thing of beauty and 
a joy to behold, but it may be difficult to 
read. . . .We all write long sentences. No 
careful lawyer would ever write such a sen- 
tence as ‘Jesus wept.” 


JANUARY 1970—"The Legal Aid Di- 
lemma: Half a Loaf for the Multitude,” 
by Warren H. Cobb, chair, Legal Aid and 
Indigent Defendant Committee: 

“Since the Gideon decision of 1963, the 
innovative concept of public lawyers for 
the poor has acquired a remarkable de- 
gree of respectability, perhaps even a cer- 
tain aspect of inevitability. Our public de- 
fender system has been expanded to 
encompass juveniles as well as felony cases 
and a series of federal decisions from the 
Fifth Circuit commencing with Harvey v. 
Mississippi in 1965 indicates that misde- 
meanor cases soon will be included. In- 
deed, a proposal for revision and expan- 
sion of the public defender chapter is now 
under committee review by the Board of 
Governors of The Florida Bar. 

“In the area of civil law, five OEO Legal 
Services programs have been established, 
and a number of local bar associations have 
established or reinforced voluntary pro- 
grams. This latter activity may be attrib- 
uted, in some instances, to a fear of fed- 
eral encroachment; but another motivation 
has been the realization that equal protec- 
tion of the law involves realistic access to 
our courts by the ignorant and impover- 
ished members of our society.” 


APRIL 1972— “Crisis in the Courts: The 
Need for Reform,” by U.S. Senator Ed- 
ward J. Gurney: 
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“The Sixth Amendment states that the 
accused is entitled to a fair and speedy trial. 
This amendment is meaningless today, for 
our court system is so bogged down that 
men wait— often in jaii— months and even 
years for their cases to come to trial... . 

“With regard to civil cases, the situa- 
tion is even worse. Here, the backlog is 
incredible— some 93,000 cases, a 50-per- 
cent increase over that of 1960. An auto 
accident suit pending in Detroit will come 
up in 1975; in Manhattan in 1975; cross 
over the Brooklyn Bridge and it will be 1976 
before the case comes to trial, which is good 
compared to Chicago where it would be late 
1977 before the case would be heard. But at 
least you wouldn't be in jail.” 


NOVEMBER 1972— ‘Environmental Pol 
tics — The Deciding Factor,” by Kenneth F. 
Hoffman, assistant attorney general: 

“Despite the current popular use of the 
term ‘environment,’ I do not believe that 
there yet exists a body of law which can 
be termed ‘environmental law.’ Environ- 
mental politics, yes. Natural resources law, 
yes. But not environmental law. . . . 

“Environmental politics should favor the 
environment in Florida, for at least the next 
year, if politicians will heed the polls. Ina 
survey this spring by the Miami Herald, 
the statement ‘Florida will turn into a waste- 
land if something drastic isn’t done about 
pollution,’ receiveda71.1 percent 
approval of those interviewed.” 


DECEMBER 1972— “Discover- 
ing the Identity of the Informer,” 
by Joseph VV. Hatchett, U.S. Mag- 
istrate for the Middle District of 
Florida at Jacksonville (who later 
served as a Florida Supreme 
Court justice, federal judge, and 
now is in private practice in Talla- 
hassee): 

“Who is an informer? Many situ- 
ations that have been defined as in- 
volving an informer, in fact, only 
involved a private citizen who gave 
information when interviewed by 
law enforcement officers. There- 
fore, it is important in any discus- 
sion to determine who the courts 
have labeled an informer and who 
has been labeled a witness. This is 
especially true in light of the fact 
that the courts have held where they 
are one and the same, disclosure is 


necessary.” 

JANUARY 1976—"Women Lawyers 
Equal in the Law’ by Ellen Bradford, edi- 
torial assistant for the Journal, and 
Catherine Setzer, director of public af- 
fairs for the Bar: (analyzing a survey of 
all women members of the Bar. Of 620 
women members, 224 responded): 

“If any conclusions may be drawn from 
this survey, it is that sex discrimination is 
felt by the majority of the Bar's female mem- 
bers, less in law school and most in finding a 
job. Women lawyers who graduate first in 
their class are much less likely to experience 
any discrimination. Being female has both 
advantages and disadvantages. This seems 
to be the case with those members of The 
Florida Bar who are female.” 


JULY /AUGUST 1976—‘Riorida’s 
ciary —- Past, Present, and Future,” by 
B.K. Roberts, Forida Supreme Court jus- 
tice: 

“Since the dawn of history, mankind has 
sought a more perfect system for the ad- 
ministration of justice. He can endure hard- 
ships, untold pain and suffering beyond 
the imagination, as through the ages count- 
less millions have done, but he has never 
been able to view with complacency a 
world where wrong usurps with impunity 


Fifty Years of Info 


the place of right.” 


JUNE 1979— “Your Judicial Image,” by 
Linda Yates, editor of The Florida Bar 
Journaland News: 

“With cameras back in the courtrooms 
on a permanent basis, judges, and the ju- 
dicial process they administer, are on stage 
as never before. What the public previously 
read about in headlined news stories is now 
being acted out on the television screen in 
their living rooms. The Florida Supreme 
Court expressed confidence that what the 
public will be seeing is the quality of 
Florida’s judiciary. That confidence was a 
factor in the court’s decision to open court- 
rooms to cameras and electronic media 
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coverage, the court reported in its order 
of April 12.” 


JUNE 197S— “The Need for Judicial 
Education,” by Florida Supreme Court 
Justice Ben Overton, former chair of 
Bar Ethics Committee and Bar's Con- 
tinuing Legal Education Committee (re: 
judicial college for new judges that 
started in 1972): 

“Those of us who made the transition 
recognize in retrospect that when we as- 
sumed the bench most of us had very little 
knowledge of this so-called ‘art’ of judg- 


ing. To assume that when a good lawyer 
takes judicial office he will also be a good 
judge, with the skills and knowledge nec- 
essary to render sound decisions, is ask- 
ing a great deal in the absence of struc- 
tured training for that new judge.” 


JULY /AUGUST 1973—‘End the Death 
Penalty,” by Timothy Poulton, 15th Cir- 
Cuit judge: 

“Should a sitting judge speak out on the 
issue? There is ample authority. In Furman 
v. Georgia, 408 U.S. 238 (1972), all the 
court, with the exception of Justice 
Rehnquist, expressed personal opposition 
to capital punishment. Those of us who 
might be constrained to make our opinion 
public ought not wait. At this moment, 
Florida, of all states, has the greatest num- 
ber, 134, on death row. The number was 
reduced by one on May 25 with the ex- 
ecution of John Spenkelink whose legal 
remedies were exhausted. . . . 

“The Williams J. Bowers book, Execu- 
tions in America, has an appendix show- 
ing the name, race, age and date of ex- 
ecutions and county and state of residence 
of every person who has been executed 


since the history of those events became ~ 


recorded. I grew up in Lake County, 
Fiorida, so it was of interest to me to see 
what executions might have affected Lake 
County persons. The last Lake County 
execution, which was in 1959, was of a 
20-year-old black man for rape. Since then, 
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the U. S. Supreme Court has ruled in 
Coker v. Georgia, that the Constitution of 
this country prohibits the government from 
executing for the offense of rape. 

“How futile, frustrating, and absurd it 
is to have executed a young man in 1959 
for an offense which is a noncapital felony 
today. We should quickly move with reme- 
dial legislation to end the penalty.” 


OCTOBER 1979—“Horida Bar Operates 
in Sunshine,” by Bar President L. David 
Shear: 

“Through our Bar publications, particu- 
larly the Bar News, you are brought up to 
date on all current activities and programs 
of The Florida Bar. We have recently insti- 
tuted a new open news policy wherein the 
news affecting the Bar is reported as it 
happens. All Board of Governors’ meet- 
ings and its deliberations are covered and 
quoted in detail. I can advise you that there 
is no event occurring within the Bar about 
which news is not provided to you within 
days after its occurrence.” 


NOVEMBER 1979—“Why Doesn't The 
Florida Bar Do Something?,” by John 
Hume—writing on behalf of the Long 
Range Planning Committee of The Florida 
Bar: 

“The Bar attempts to provide services 
to its members as if it were a trade organi- 
zation and imposes discipline as if it were 
a court of inquisition. 

“In attempting to be all things to all 
people, it plants the seeds of dissatisfac- 
tion and alienation of its membership. If 
this situation is ever to be remedied, it will 
require an enlightened understanding of 
the purposes, powers, and limitations of 
The Florida Bar. . . . 

“It is unfortunate and perhaps poten- 
tially tragic that the practicing Florida law- 
yer is generally antagonistic toward The 
Florida Bar, not for what it has done but 
for what it has failed to do. Many Florida 
lawyers feel somehow betrayed that the 
Bar has not prevented legislation adversely 
affecting the lawyer's pocketbook. This an- 
tagonism is unjustified and unwarranted. 
The simple truth is that The Florida Bar 
was not created for that purpose. .. . 

“It is submitted that the time has come 
for the Florida attorney to maturely and 
rationally accept the fact that The Florida 
Bar was not created for his personal ben- 
efit. Despite the millions of dollars in dues 
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paid only by attorneys, despite millions of 
hours of volunteer service donated by at- 
torneys, the inevitable conclusion is that 
the Bar must serve the public purpose and 
not the private interests of attorneys.” 


JUNE 1980—"An Analysis of the 1980 
Jurisdictional Amendment,” by Arthur 
England, Jr., chief justice of the Florida 
Supreme Court; Eleanor Mitchell Hunter, 
administrative assistant to Chief Justice 
England from 1978 to 1980; and Rich- 
ard C. Williams, Jr., research aid to Chief 
Justice England, a Columbia University 
School of Law graduate: 

“The 1980 amendment will not provide 
a leisurely pace for the Supreme Court’s 
justices; certainly, never again in the range 
of 450 cases which the court considered 
in 1957... . The clear impact of the 
change has been to free the court from 
non-policy types of decisions, and direct 
its efforts to issues of statewide importance 
of jurisprudential significance. The oppor- 
tunity to exercise the role now prescribed 
requires a collective mentality which per- 
ceives the court as a limited policymaker 
and law harmonizer, rather than just a sec- 
ond level of trial reviewer for every litigant. 

“Should the justices lose the mantle of 
restrained supremacy which the amend- 
ment invited them to don, or should the 
justices allow the Bar to diminish the 
court’s proper role with importuning for 
trivia, many of the benefits conferred by 
the amendment will have been lost. Should 
that occur, and an attendant new round 
of caseload pressures, revised internal 
screening procedures, and delayed dispo- 
sitions ensue, the justices themselves must 
bear direct responsibility for the conse- 
quences.” 


MAY 1982— “Horida’s New Internation- 
alism,” forward by Governor Bob Gra- 
ham (now U.S. senator): 

“Since 1978, Florida’s international 
trade has jumped 69 percent, from $11 
billion to $18.6 billion. In 1981, exports 
reached $11.2 billion while we imported 
foreign produce valued at $7.4 billion. 
Unlike the nation as a whole, Florida’s 
exports have outpaced imports in each of 
the last seven years. Maintaining this 
growth is vital to Florida’s interests. . . .As 
chairman of the Caribbean Central Ameri- 
can Action, Inc., and the National Gover- 
nors Association Committee on Interna- 


tional Trade and Foreign Relations, |ama 
strong advocate of trade initiatives that 
would free business persons to compete 
on more even terms in the work market- 
place. 

“To work properly, trade must allow the 
best of each nation to develop and flow 
freely. Policies that encourage protection- 
ism or inefficient production can help us 
no more in the international economy than 
they have helped us at home.” 


JUNE 1982— “Preserve Access to the 
Courts,” by Richard VW. Ervin, former Su- 
preme Court justice, 1964-75: 

“| hope that we will always be vigilant 
in opposing efforts to curtail the constitu- 
tional right to sue and defend in the courts; 
that we will condemn legislation and judi- 
cial administrative procedures that would 
undercut the right to have vital civil rights 
issues decided in judicial forums; that we 
will discourage legislatures as well as in- 
different or lazy judges from reducing rem- 
edies and reviews; from immunizing civil 
wrongdoers, and from denying access to 
courts, both trial and appellate. 

“How could we have ever had such great 
innovative civil rights reforms as reappor- 
tionment and desegregation if courts had 
been deprived of jurisdiction therein by 
legislation or had self-inflicted restraints 
upon themselves in such areas?” 


FEBRUARY 1985 — “Lawyer Advertis- 
ing — It’s Here to Stay,” by Samuel S. 
Smith, Bar President (1981-82): 
“Attorneys who are intolerant of law- 
yer advertising, and clients who are equally 


intolerant make a connection in their minds 
between advertising and unprofessionalism 
and a lack of competence. There is no data 
which would indicate that lawyers who 
advertise are any more or less competent 
than those who do not, or that lawyers 
who advertise are unethical when com- 
pared to the non-advertising members of 
the Bar. Unfortunately, lawyers and clients 
who oppose advertising make disparaging 
remarks about attorneys who advertise, the 
end result of which lessens public confi- 
dence in the legal profession.” 


OCTOBER 1985— “Protecting Children 
of Divorce,” by Andrew Leinoff, partner 
in law firm Marks Aronovitz and Leinoff: 

“The courts are extremely concerned 
about the increasing delinquencies and 
hardships caused by the nonpayment of 
support. While these tragedies often keep 
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our offices busy, they do little to help our 
own clients. Both parties lose in the long 
run with the children seldom considered. 
The practitioner is the one who can make 
the rules and encourage its rapid conclu- 
sion. A litigating spouse will think twice 
before returning to court if attorney after 
attorney advises him or her that his or her 
chances of success are remote at best. As 
practitioners, we should do our best to 
educate our clients regarding the law but 
to be objective in our advice. Merely to 
carry the banner of their cause to battle is 
often the worst possible thing to do. Let’s 
give good sound advice to our clients and 
practice in the spirit of reality, sensibility, 
and objectivity rather than wishful think- 
ing, so that the rights of the children will 
be preserved often in spite of the actions 
of their parents.” 


JANUARY 1990 — “Employer Sanc- 
tions — Two Years Later,” by Ira J. 
Kurzban, former national president of 
American Immigration Lawyers Associa- 
tion and first recipient of Florida Su- 
preme Court Tobias Simon Pro Bono 
Service Award in 1982: 

“The INS has begun to apply the em- 
ployer sanctions provisions to the full ex- 
tent permitted by law. It is likely that in the 
coming months and years employer sanc- 
tions fines, other civil penalties, and even 
criminal penalties will increase. Despite a 


recent finding that approximately 16 
percent of employers surveyed were 
responding to employer sanctions by 
engaging in discrimination against 
‘foreigntooking persons’ or non-U.S. 
citizens, Congress will probably not 
utilize the sunset provisions under the 
law. For lawyers accustomed to ad- 
ministrative litigation, employer sanc- 
tions cases will continue to provide 
challenging opportunities.” 


DECHVIBER 1990 — “Controversy 
at the Gub — Will Private Discrim+ 
nation Soon be History?,” by Phillip 
S. Dingle, lawyer and CPA and 
member of Bar’s Business Law 
Section: 

“From the cabanas of a beach 
and bath club in southern Florida to 
the dining halls of a Jacksonville club- 
house, the links of a Tampa golf 
course, and the docks at one of 
Florida’s many yacht clubs, the mes- 

sage and policies have been silent, yet un- 
mistakable: ‘We will associate with those 
of our likeness and choosing to the exclu- 
sion of whomever we please.’ Until re- 
cently, that message has been unobjection- 
able, if not accepted or acquiesced to by 
the general public. A racial controversy in- 
volving Birmingham's Shoal Creek Coun- 
try Club and the PGA Championship dras- 
tically altered that perception — and the 
public uproar against private club discrimi- 
nation will not soon subside. We lawyers 
enjoy the benefits of private membership 
organizations and participate in policy de- 
cisions affecting their welfare. How should 
we respond? . . ..One thing is clear: What 
intelligent and principled human beings 
choose not to do as a matter of policy, the 
law will soon accomplish as a matter of 
right. As lawyers, we will be expected to 
take — and advocate — a position.” 


MARCH 2000 — “Facing the Inevitabit- 
ity, Rapidity, and Dynamics of Change,” 
by the ProJMDP Subcommittee, of the 
Bar’s Special Committee on 
Multidisciplinary Practice and Ancillary 
Businesses: 

“We see the practice of law primarily 
through the prism of a modern day busi- 
ness. . . .Our view is that the con report 
fails to ‘face the tide of change,’ because 
it fails to understand the significance or 
implications of the dramatic and pervasive 
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change in the marketplace on the practice 
of law as we have known it. Times have 
changed, and so has the delivery of legal 
services.” 


MARCH 2000 — “Facing the Tide of 
Change,” by the Con-MDP Subcommittee, 
of the Bar’s Special Committee on 
Multidisciplinary Practice and Ancillary 
Businesses: 

“We are facing an issue which may for- 
ever transform the practice of law. The le- 
gal profession as we know it may never be 
the same. Our duty as sleepless sentinels 
cannot drown in the tide of change. Our 
duty requires us to face the tide of change. 
Dramatic? Perhaps. Too? You decide.” 


NOVEMBER 2002—"Bush v. Gore— 
plications for Future Federal Court Prac- 
tice,” by Robert M. Jarvis, professor of 
law at Nova Southeasterm University and 
a co-editor of Bush v. Gore: The Fight 
for Florida's Vote (2001): 

“The immediate legacy of Bush v. Gore 
is clear: George Bush sits in the White 
House and his appointees are beginning 
to exert their influence on the federal gov- 
ernment. The future legacy of the Court’s 
decision remains to be seen. It seems likely, 
however, that it will lead to a reexamina- 
tion of the proper role of the federal courts, 
cause certain established doctrines of fed- 
eral court practice to be rethought, and 
perhaps open the door to claims previously 
understood to be within the exclusive prov- 
ince of the state courts.” 
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Speedy Trial, Speedy Games 


by Angélica D. Zayas 


ule 3.191 of the Florida Rules of Criminal 
Procedure provides that all persons charged 
with a crime in the State of Florida are en- 
titled to a speedy trial. In the absence of a 
demand for a speedy trial, persons charged with a felony 
are entitled to be brought to trial within 175 days of 
having been taken into custody’ and persons charged 
with misdemeanors are entitled to be brought to trial 
within 90 days of having been taken into custody.’ All 
defendants with a bona fide desire to obtain a trial sooner 
than otherwise might be provided can demand the right 
to be brought to trial within 60 days by filing a demand 
for speedy trial.* Upon expiration of the appropriate time 
period, a defendant may file a notice of expiration of 
speedy trial time.‘ Within five days of receipt of the no- 
tice of expiration, the trial court must hold a hearing to 
determine whether the failure to bring the defendant to 
trial is attributable to the defendant and, if not, sched- 
ule trial within 10 days of the hearing.® A defendant not 
brought to trial within this “window” period may be en- 
titled to discharge.® 
The purpose of the speedy trial rule is to ensure a 
speedy trial, not a speedy discharge.’ Nonetheless, there 
are many examples of attempts to use the speedy trial 
rule as a means to avoid a trial on the merits.* This ar- 
ticle will discuss judicial treatment of the many games 
that have been played in the attempt to subvert the in- 
tent of the speedy trial rule. 


Demand for Speedy Trial, Notice of 
Expiration, Motion for Discharge 

The speedy trial rule currently provides that a defen- 
dant “may, at any time after the expiration of the pre- 
scribed time period, file a notice of expiration of speedy 
trial time” to trigger the window period.° Until the rule 
was amended in 1992, the pleading filed to invoke the 
window provision was designated a “motion for dis- 
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charge.” The 1992 amendment was intended to “differ- 
entiate between two separate and distinct pleadings 
[then] referred to as ‘motion for discharge.”"” Under the 
current rule, a notice of expiration, rather than a motion 
for discharge, is filed after the speedy trial time period 
has elapsed to put the court and the state on notice that 
only 15 days remain to bring the defendant to trial. A 
motion for discharge is filed under the current rule after 
the window period has expired and there remains no time 
to bring the defendant to trial. Although the language of 
the rule now seems straightforward, attempts have been 
made to use the terms in the rule interchangeably to 
defeat the purpose of the rule. 

In Clark v. State, 698 So. 2d 1274 (Fla. 3d DCA 1997), 
the defendant filed a petition for writ of prohibition in 
the appellate court, suggesting that the trial court should 
have treated his “motion for discharge” as a “notice of 
expiration” and should have brought him to trial within 
15 days of the motion notwithstanding the fact that the 
motion was not placed on calendar by the defendant (or 
anyone else) until more than 15 days had elapsed. The 
appellate court rejected the defendant’s suggestion that 
the “notice of expiration” and the “motion for discharge” 
were synonymous pleadings invoking the window period 
set forth in Rule 3.191(p) and denied the petition. Be- 
cause a “motion for discharge” may not be granted un- 
less it is well taken when filed, there is no necessity for 
scheduling a hearing on the motion at any particular 
time. On the other hand, a properly designated notice 
“alerts the clerk and the prosecution that the case must 
immediately be brought to the attention of the court by 
placing it on calendar within a day or two so that the 
recapture period may be complied with.” The 
defendant’s actions were characterized by the appellate 
court as an attempt to “entrap the clerk, the prosecution 
and the court into depriving [the defendant] of rights 
which he did not properly assert.”!” In Dabkowski v. State, 
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711 So. 2d 1219, 1220 (Fla. 5th DCA 
1998), the Fifth District noted that 
the a defendant “is not entitled to a 
‘speedy dismissal,’ but only to a 
‘speedy trial” and also held that a de- 
fendant who filed a motion for dis- 
charge rather than a notice of expira- 
tion was not entitled to discharge. 

In State v. Gibson, 783 So. 2d 1155, 
1159 (Fla. 5th DCA 2001), the Fifth 
District rejected the suggestion that 
a notice of expiration could act as a 
substitute for a demand for speedy 
trial pursuant to Rule 3.191(b) be- 
cause the notice filed by the defen- 
dant failed to comport with the re- 
quirements of Rule 3.191(b). 


Bona Fide Desire 
for Speedy Trial 

Notwithstanding the requirement 
that a defendant who files a demand 
for speedy trial have a bona fide 
desire to obtain a trial sooner than 
otherwise might be provided, the 
appellate courts have found that 
many defendants attempt to use the 
speedy trial rule to obtain a speedy 
discharge or dismissal rather than 
a speedy trial.’* These attempts 
have been harshly criticized by the 
courts.’ In one instance, the appel- 
late court suggested that sanctions 
should be imposed against appellate 
counsel where “defense counsel’s 
actions in the county court were so 
obviously and disingenuously calcu- 
lated to secure an outright dis- 
missal, rather than either the dis- 
covery in question or a speedy trial,” 
that the appeal constituted “a frivo- 
lous attempt to reverse the plainly 
appropriate rejection of those tactics 
by both courts below.” 

In State v. Reaves, 609 So. 2d 701 
(Fla. 4th DCA 1992), the Fourth Dis- 
trict reversed the discharge of three 
defendants on speedy trial grounds 
because the record did not demon- 
strate that the defendants were 
ready for trial and because the de- 
fendants did not demonstrate a 
bona fide desire for a speedy trial 
when they filed their demand pur- 
suant to Rule 3.191(a)(2). This con- 
clusion was supported by four facts: 
1) the demand referred to Rule 
3.191 both in the title and the body 
of the pleading but did not use the 


phrase “demand for speedy trial”; 2) 
the certificate of service reflected 
delivery to “the State Attorney’s 
Office” instead of a particular attor- 
ney as required by local rule; 3) the 
defendants subsequently filed a sta- 
tus report detailing the numerous 
pleadings to be filed and resolved 
before trial without making any ref- 
erence to the demand; and 4) the 
defense attorney admitted he had 
intentionally attempted to seek dis- 
charge under the speedy trial rule 
without making it “horribly obvious” 
that his clients were demanding a 
speedy trial. In considering the 
claim that the trial court erred in 
granting the defendants’ demand for 
discharge, the appellate court con- 
cluded that counsel’s acts and omis- 
sions “crossed the line for acceptable 
conduct in the courtroom.”** The ap- 
pellate court further noted that: 
The right to a speedy trial is an impor- 
tant right. Accused persons should not 
languish in jail or face unproven charges 
for an unreasonable length of time. 
When this right is exercised it should 
be squarely dealt with and enforced. 
However, a request pursuant to this 
right should be presented forthrightly 
and determined on its merits. In other 
words, as opposed to not making it “hor- 
ribly obvious,” the demand should be 
made loud and clear to both the court 
and the state. The right is demeaned, 
and indeed endangered, by those who 
would seek to use it not as a way to se- 
cure a speedy trial, but, rather as a 
means to avoid a fair and prompt trial 
on the 


In the court’s opinion, the actions 
of defense counsel in Reaves were 
inconsistent with the fact that Ruie 
3.191 was specifically amended in 
1984 to include the phrase “a de- 
mand for speedy trial” in an appar- 
ent effort to “help insure that all 
interested parties receive unam- 
biguous notice that the accused was 
seeking a speedy trial.”* 

The Reaves opinion no doubt 
played a role in the emergency peti- 
tion filed by the state attorneys for 
the 17th and 11th judicial circuits 
requesting that Rule 3.191(b) be 
amended to include a requirement 
that the demand for speedy trial be 
made in a pleading expressly en- 
titled “Demand for Speedy Trial” 
and that the defendant, not the 
court, be held responsible for plac- 
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ing the matter on calendar to sched- 
ule the trial in a timely manner.’® 
Although the suggestion that the 
defendant bear the burden of setting 
the demand for hearing was re- 
jected, the rule was amended to pro- 
vide that the demand be made in a 
pleading entitled “Demand for 
Speedy Trial.””° 

In State v. Velazquez, 802 So. 2d 
426, 430 (Fla. 3d DCA 2001), the 
Third District repeated the senti- 
ments announced by the Fourth Dis- 
trict in Reaves when it reversed an 
order of dismissal on speedy trial 
grounds with a finding that the de- 
fendant did not have a “bona fide 
desire to obtain a trial sooner than 
otherwise might be provided” and 
that the “sole purpose for filing the 
demand was to sabotage any effort 
by the state to refile the charges.” 
The Third District denounced the 
defense tactics used in Velazquez” 
and noted that despite “repeated 
efforts to discourage the type of chi- 
canery that took place in this case, 
the demand for a speedy trial con- 
tinues to be used as a tool to avoid 
exactly what it is supposed to ac- 
celerate—a trial on the merits.” In 
an attempt to ensure that the true 
purpose of the rule is achieved, the 
court in Velazquez requested that 
the Florida Supreme Court amend 
Rule 3.191(b) to require service of 
the “demand for speedy trial” on the 
prosecuting attorney assigned to 
represent the state and on the pre- 
siding judge.” 

The Fifth District has also ad- 
dressed a defendant’s attempt to use 
the speedy trial rule to obtain “an 
early dismissal rather than a speedy 
trial.””’ Reversing an order granting 
a writ of prohibition, the Fifth Dis- 
trict found that the trial court’s con- 
clusion that the defendant did not 
have a bona fide desire to obtain a 
speedy trial was supported by the 
fact that the defendant waited a full 
seven days after learning of grounds 
to recuse the trial judge before fil- 
ing the motion to disqualify the 
judge on the morning of trial and the 
fact that defense counsel went on 
vacation one day after filing the no- 
tice of expiration, leaving the case 
in the hands of an attorney com- 
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pletely unfamiliar with the case.” 

In assessing a defendant’s “bona 
fide desire” for a speedy trial, the 
mere filing of pretrial motions can- 
not support a conclusion that the 
defendant does not have a bona fide 
desire to obtain a speedy trial on the 
merits or that the defendant is not 
prepared for trial.” 


Discovery Violations 
and the Speedy Trial Rule 

Ordinarily, a request for a con- 
tinuance by the defense results in a 
waiver of the right to discharge un- 
der the speedy trial rule.*° However, 
where material discovery is fur- 
nished at a time which will not en- 
able the defendant to make use of it 
in the preparation of his or her de- 
fense before the expiration of the 
speedy trial time limits, the court 
may properly continue the case at 
the request of the defense and 
charge the continuance to the 
state.”’ Thus, although a discovery 
violation by the state will rarely, if 
ever, justify the extreme sanction 
of outright dismissal, a continuance 
charged to the state as a result ofa 
discovery violation could ulti- 
mately result in dismissal.” 

In State v. Brown, 527 So. 2d 209 
(Fla. 3d DCA 1988), the court, in re- 
fusing to allow the exception to 
swallow the rule of waiver, found 
that the defense had made “what 
must be called a spurious attempt 
to seize upon an immaterial, utterly 
nonprejudicial glitch in the prosecu- 
tion in order to secure, not the 
speedy trial which she obviously did 
not want, but a speedy dismissal 
which the circuit court erroneously 
granted” and reversed the order 
granting a writ of prohibition. The 
decision in Brown was one in a se- 
ries of cases in which the defense 
had improperly attempted to take 
advantage of the exception an- 
nounced in State v. Del Gaudio, 445 
So. 2d 605 (Fla. 3d DCA 1984).” 

The admonishments of the Third 
District in Brown apparently went 
unheeded by many defendants in 
the 11th Judicial Circuit. In Zyla v. 
Cohen, 686 So. 2d 603, 604 (Fla. 3d 
DCA 1996), the Third District af- 
firmed the denial of a writ of prohi- 


bition in what the court described 
as “one of a substantial number of 
cases where ostensible state discov- 
ery violations are alleged to have 
resulted in violation of the speedy 
trial rule which, in turn, require the 
discharge of the defendant.” In State 
v. Harrill, 679 So. 2d 34 (Fla. 3d DCA 
1996), the Third District reversed an 
order granting a writ of prohibition 
and rejected the suggestion that the 
trial court erred in refusing to 
charge the defense-requested con- 
tinuance to the state as a result of 
an alleged discovery violation. In 
State v. Guzman, 697 So. 2d 1263, 
1264 (Fla. 3d DCA 1997), the court 
reversed the entry of a writ of pro- 
hibition that followed a discovery 
violation by the state. 

In very strong language, the court 
stated for “at least the sixteenth time 
... that the rule that a successful 
defense motion for defense continu- 
ance waives the right to discharge 
under the speedy trial rule . . . ap- 
plies notwithstanding that the mo- 
tion follows alleged discovery viola- 
tions by the state.” Reversal of the 
writ in Guzman was based on the 
conclusion that the defendant did not 
assert his claim to the discovery 
documents “in a manner consistent 
with a genuine desire to actually se- 
cure them for trial” and the fact that 
the defendant failed to demonstrate 
that the discovery violation resulted 
in cognizable prejudice that could 
not be corrected within the speedy 
trial time. 

Ruling that any prejudice result- 
ing from the discovery violation 
could have been cured by a short 
continuance within the speedy trial 
time, the appellate court noted that 
the appropriate remedy was offered 
by the court and was “quite 
unsurprisingly” rejected by the de- 
fense “in its single-minded quest for 
a speedy dismissal, rather than the 
speedy trial it disingenuously stated 
it wanted.” 

In a different twist on the usual 
interplay between the speedy trial 
rule and the discovery rule, the 
Fourth District held in State v. 
Trummert, 647 So. 2d 966, 968 (Fla. 
4th DCA 1994), that the trial court 
should not have employed the “ex- 
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treme sanction of exclusion” of evi- 
dence proffered by the state where 
the prejudice resulting from the 
state’s negligence could have been 
cured by a short delay within the 
speedy trial time period. Although 
the order of exclusion was reversed 
because no discovery violation had 
occurred,*! the court commented 
that the speedy trial rules were not 
“to be used to curtail essential trial 
preparation or to exclude evidence 
produced by that preparation in the 
absence of a serious discovery vio- 
lation.”*” 


Obligation of Defense 
to Object to Trial Setting 
Although Rule 3.191 expressly 
states that discharge is appropriate 
only where the defendant is not 
brought to trial within the window 
period “through no fault of the de- 
fendant,” the defendant is under no 
obligation to correct the trial court’s 
mistaken belief that the trial has 
been scheduled in a timely man- 
ner.** Noting that the “purpose of the 
speedy trial rule is to assure a 
speedy trial, not a speedy dis- 
charge,” Judge Cope has opined that 
it is unreasonable to excuse the de- 
fendant from making a contempo- 
raneous objection in this context 
when a defendant is required to 
make a contemporaneous objection 
“to virtually every other trial er- 
ror.”** In addition, the soundness of 
relying on precedent allowing a de- 
fendant to stand mute while the 
trial is erroneously set beyond the 
prescribed time limit which pre- 
dates the window period and the 
requirement that the defendant 
bear no fault in the failure to bring 
the defendant to trial in a timely 
manner has been questioned.®* In 
fact, the Third District was so both- 
ered by defense counsel’s failure to 
correct the trial court’s mistaken 
belief that trial was being set in a 
timely manner and by the fact that 
the error in scheduling could easily 
have been corrected if it had been 
brought to the trial court’s attention 
that it asked the Florida Supreme 
Court to reconsider its ruling in 
Stuart v. State, 360 So. 2d 406 (Fla. 
1978), which held that defense coun- 
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sel had no duty to correct the trial 
court’s erroneous impression that 
the trial date as set by the court 
would be timely.*® 


Nolle Prosequi, No 
Action, Other State Action 
Game playing by the state has 
also been condemned by the appel- 
late courts. In State v. Agee, 622 So. 
2d 473 (Fla. 1993), the Florida Su- 
preme Court held that the state 
could not refile charges after it en- 
tered a nolle prosequi and the 
speedy trial period had run.*’ The 
Supreme Court reasoned that “[t]o 
allow the State to unilaterally toll 
the running of the speedy trial pe- 
riod by entering a nol pros would 
eviscerate the rule—a prosecutor 
with a weak case could simply en- 
ter a nol pros while continuing to 
develop the case and then refile 
charges based on the same criminal 
episode months or even years later, 
thus effectively denying the accused 
the right to a speedy trial while the 
State strengthens its case.”** In 
Genden v. Fuller, 648 So. 2d 1183 
(Fla. 1994), the Florida Supreme 
Court prohibited the state from ef- 
fectively tolling the running of the 
speedy trial time period by entering 
a “no action” prior to filing of for- 
mal charges. In State v. Williams, 
791 So. 2d 1088 (Fla. 2001), the 
Florida Supreme Court made it 
clear that the state cannot avoid the 
speedy trial rule by taking no action 
at all until after the expiration of 
the speedy trial limits. These cases 
make it clear that as soon as an in- 
dividual is taken into custody, the 
speedy trial clock begins to run and 
continues to run until the defendant 
stops the clock or is brought to trial. 
The state cannot avoid the man- 
dates of Agee and Genden simply by 
reinstating the charges before the 
speedy trial period expires.*® Unless 
the defendant is in some way noti- 
fied during the speedy trial time 
period that the charges against him 
have been reinstated, the defendant 
is not required to file a notice of ex- 
piration and, if he has not been 
brought to trial within the window 
period, move for discharge.*® The 
window period simply does not ap- 
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ply because to allow the state the 
advantage of the window period 
where the defendant does not be- 
come aware that charges have been 
refiled until well after the speedy 
trial period has expired “would pro- 
mote the same evils the Supreme 
Court warned against in Genden 
and Agee.”*! 

On the other hand, where a de- 
fendant is rearrested within the 
speedy trial time period, the defen- 
dant will not be entitled to auto- 
matic discharge upon the filing of a 
motion and the state will be allowed 
the 15-day window period to bring 
the defendant to trial.” 


Conclusion 

Chapter 71-1(B), Laws of Florida 
recognized the logistical difficulties 
in bringing all persons facing crimi- 
nal charges to trial in a timely man- 
ner. In response to these difficulties, 
the legislature established proce- 
dures by which the existence of an 
emergency situation affecting the 
ability of the courts to provide per- 
sons accused of crimes with a timely 
trial could be declared by the pre- 
siding judge of a judicial circuit.** 
Where the existence or duration of 
an emergency situation was in dis- 
pute, the matter was to be brought 
to the attention of the Chief Justice 
of the Florida Supreme Court.** The 
Florida Supreme Court was also di- 
rected to create a rule of procedure 
by which a defendant’s constitu- 
tional right to speedy trial could be 
realized.** In February 1971, the 
Florida Supreme Court declared the 
existence of an emergency necessi- 
tating the adoption of rule of proce- 
dure through which the right to a 
speedy trial is guaranteed. 

A review of the evolution and ap- 
plication of the speedy trial rule re- 
veals that the rule is designed to 
balance the right of the accused to 
a fair and prompt resolution of the 
charges with the right of the people 
to a determination of all accusations 
on the merits. Recognizing the need 
to balance the rights of the accused 
and the state, the Florida Supreme 
Court has stated “the purpose of our 
procedural speedy trial rule is to 
ensure (1) the effective implemen- 


tation of a defendant’s constitu- 
tional right to a speedy trial, and (2) 
the effective and expeditious pros- 
ecution of criminal offenses.”*’ Like 
all valuable tools, the speedy trial 
rule must be used wisely. Continued 
game playing by the defense could 
result in amendments to the rule 
which would make it more difficult 
to obtain a speedy trial by demand 
or a discharge in the event of negli- 
gence by the state or the court. Dis- 
regard of the rule by the state, of 
course, results in dismissal of the 
charges against the defendant. UO 


! For purposes of Rule 3.191, a person 
is taken into custody when the person is 
arrested as the result of the conduct or 
criminal episode that gave rise to the 
crime charged or when the person is 
served with a notice to appear in lieu of a 
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2 Fa. R. Crim. P. 3.191(a). 
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1997); State v. Harrill, 679 So. 2d 34 (Fla. 
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2d 1050 (Fla. 3d D.C.A. 1988); Passavant 
v. State, 523 So. 2d 660 (Fla. 3d D.C.A. 
1988) (per curiam); Stemas v. State, 522 
So. 2d 401 (Fla. 3d D.C.A. 1988) (per cu- 
riam); Prusaski v. State, 522 So. 2d 400 
(Fla. 3d D.C.A. 1988) (per curiam); State 
v. Wassel, 502 So. 2d 476 (Fla. 3d D.C.A. 
1987); State v. Belien, 379 So. 2d 446 
(Fla. 3d D.C.A. 1980); Homer v. State, 358 
So. 2d 1176 (Fla. 3d D.C.A. 1978). 

Fia. R. Crim. P. 3.191(p)(2). 

10 In re Amendments to the Florida 
Rules of Criminal Procedure, 606 So. 2d 
227, 274 (Fla. 1992). 

Clark, 698 So. 2d at 1275. 

13 See, e.g., State v. Velazquez, 802 So. 
2d 426 (Fla. 3d D.C.A. 2001); State v. 
Brown, 707 So. 2d 402 (Fla. 5th D.C.A. 
1998); State v. Reaves, 609 So. 2d 701 
(Fla. 4th D.C.A. 1992). 

14 See, e.g., State v. Guzman, 697 So. 2d 
1263, 1265 (Fla. 3d D.C.A. 1997) (refer- 
ring to defense tactics often employed 
in the 11th Judicial Circuit as “speedy 
trial games” and “Mickey Mousing”); 
State v. Brown, 527 So. 2d 209 (Fla. 3d 
D.C.A. 1988) (characterizing defense tac- 
tics as “spurious”). See also State v. 
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that defense counsel had always dealt 
with the assigned prosecutor, mailing 
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take desk of the state attorney’s office 
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prosecutor. When the case was called by 
the court, defense counsel made no men- 
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time and date on the record in an ap- 
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record that the demand had been filed 
before the case was dismissed. 
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22 Td. at 430. 

23 State v. Brown, 707 So. 2d 402 (Fla. 
5th D.C.A. 1998). 

24 Td. at 404. 
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(Fla. 3d D.C.A. 1997). 
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failed to provide any discovery until the 
day of trial, and provided incomplete dis- 
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2d 1077 (Fla. 2d D.C.A. 1987) (continu- 
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ing the state’s substitution of a key wit- 
ness who presented a story dramatically 
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29 See State v. Dube, 527 So. 2d 208 (Fla. 
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Anarchy or Anglo-American 
Jurisprudence? 


The Doctrinal Effect of Stare Decisis 
Upon Bankruptcy Courts in the Face 
of District Court Precedents 


by H. Michael Mufiz 


here presently exists a rather stunning split 
of authority among federal courts as to whether 
published district court decisions are binding 
on bankruptcy courts within their judicial dis- 
trict.' Not surprisingly, bankruptcy courts have rendered 
the overwhelming majority of those decisions.” If bank- 
ruptcy courts sit in pari materia with district courts, it 
would appear genuinely inarguable that district court 
decisions would be binding on bankruptcy courts. On the 
other hand, if bankruptcy courts are lower courts than 
district courts, their inferiority begs the question how is 
it conceivable that, in view of the long settled doctrine of 
hierarchical stare decisis, numerous bankruptcy courts 
have deemed themselves not bound by district court pre- 
cedents? Before reaching the legal arguments, it is ap- 
propriate to first turn to the doctrine at issue. 


Hierarchical Stare Decisis 

Under the doctrine of stare decisis, a legal doctrine 
immersed in our jurisprudence since the late 18th cen- 
tury or over 200 years, In re Mays, 256 B.R. 555, 559 
(Bankr. D.N.J. 2000),° a deliberate or solemn decision of 
court made after argument on question of law fairly aris- 
ing in the case and necessary to its determination, is an 
authority or binding precedent in the same court or in 
lower courts in the judicial hierarchy in subsequent cases 
where the very point is again in controversy.’ The doc- 
trine is grounded on the theory that security and cer- 
tainty require that accepted and established legal prin- 
ciple, under which rights may accrue, be recognized and 
followed.° 

Two centuries ago the U.S. Supreme Court® enunci- 
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ated “stare decisis et non quieta movere,” the common 
law maxim meaning let stand what is decided and do 
not disturb what is settled and, as the Court itself fur- 
ther stated, “administer the law as I find it [or as found] 
and ... follow in the path of authority, where it is clearly 
defined, even though the path may have been explored 
by guides in whose judgment the most implicit confidence 
might not have been originally reposed.”’ 

“If a decision has been made upon solemn argument 
and mature deliberation, the presumption is in favor of 
its correctness; and the community have a right to re- 
gard it as a just declaration or exposition of the law, and 
to regulate their actions and contracts by it.” 

“To avoid an arbitrary discretion in the courts, it is 
indispensable that they [lower courts] should be bound 
down by strict rules and precedents which serve to de- 
fine and point out their duty in every particular case 
that comes before them.”° 

“Stare decisis . . . applies a fortiori to enjoin lower courts 
to follow the decision of a higher court.””® 

“This principle is so firmly established in our juris- 
prudence that no lower court would deliberately refuse 
to follow the decision of a higher court.”" 

Nearly 100 years after its declaration in Townsend the 
Supreme Court reiterated, “in its earliest days the Court 
consistently held that an inferior court has no power or 
authority to deviate from the mandate issued by an ap- 
pellate [or higher] court.””’ That a lower federal court is 
“powerless,” “foreclosed” and “bound to carry the man- 
date of the upper court into execution . . . is indisput- 
able.”’* Moreover, “unless we wish anarchy to prevail 
within the federal judicial system, precedents of the 
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The doctrine of “stare decisis protects the 
legitimate expectations of those who live 
under the law, and .. . is one of the 
means by which exercise of an arbitrary 
discretion in courts is restrained.” 


[higher] court must be followed by 
the lower federal courts no matter 
how misguided the judges of the 
lower courts may think it to be.” 
Though the doctrine of stare decisis 
is a “principle of policy, and not an 
inexorable command,”” it has been 
made very clear that a lower court s 
command is to abide by a higher 
court’s decision.*® 

Furthermore, adherence to the 
doctrine of “stare decisis protects the 
legitimate expectations of those who 
live under the law, and ... is one of 
the means by which exercise of an 
arbitrary discretion in courts is re- 
strained.””’ It is designed to promote 
stability and certainty in the law 
and has special force in the area of 
statutory interpretation, particu- 
larly when persons have acted in 
reliance on a prior decision.** In fact, 
the doctrine of stare decisis is at its 
zenith where property and contract 
rights, reliance interests, and statu- 
tory interpretation converge.’ Es- 
pecially where the federal hierarchy 
of courts is concerned, “precedents 
[of a higher court] must be followed 
... even though their reason be not 
obvious at first view, as we clearly 
owe such deference to former times 
as not to suppose that they acted 
without consideration.””° 

Thus, the Supreme Court’s un- 
questionably binding precedents 
clearly establish that higher court 
decisions are stare decisis on lower 
courts. Therefore, published district 
court decisions constitute binding 
authority upon bankruptcy courts if 
bankruptcy courts are lower courts 
than district courts. 


Constitutional Distinctions 
As created under the Bankruptcy 


Act of 1978 and left undisturbed by 
the U.S. Congress in the Bankruptcy 
Amendments and Federal Judge- 
ship Act of 1984, bankruptcy courts 
were endowed with the attributes 
that underlie inferior tribunals, U.S. 
Const. art. I, §8,?! as opposed to the 
constitutional attributes that un- 
derlie district courts; significantly, 
life tenure and protection from sal- 
ary diminution, U.S. Const. art. III, 
§1,” thereby protected, unlike bank- 
ruptcy courts, from executive or leg- 
islative fiat.?* These traits of the dis- 
trict court alone are sufficient to 
establish that the bankruptcy court 
is not, and cannot be, the equal of 
the district court. In fact, federal 
courts may be classified, according 
to the rights of the judges appointed 
to staff the court, as Article I or Ar- 
ticle III courts. In re Abernathy, 150 
B.R. 688, 693 (Bankr. N.D. Ill. 1993). 
The 11th Circuit Court of Appeals 
has consistently adhered to the po- 
sition that the phrase “Court of the 
United States” be interpreted to 
mean an Article III court.”* Addi- 
tionally, 28 U.S.C. §151 establishes 
in whom the judicial power of the 
United States is reposed: the Article 
III district court.”° Further, Title 28 
of the U.S. Code provides only a very 
limited grant of subject matter ju- 
risdiction to the Article I bankruptcy 
courts; namely, to hear and deter- 
mine cases and core proceedings 
only as arising under Title 11. 28 
U.S.C. §§151, 157. “As a non-Article 
III court, the bankruptcy court can 
only exercise such judicial power 
under the supervision and control 
of the district court.” In re Shattuc 
Cable Corp., 138 B.R. 557, 565 
(Bankr. N.D. Ill. 1992). Therefore, 
not having the constitutionally pre- 
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scribed protections of Article III 
courts or the full judicial power of 
the United States like a district 
court, and having only the author- 
ity that is delegated by the district 
court, 28 U.S.C. §157(a),?° should 
make it self-evident that a bank- 
ruptcy court is inferior to a district 
court. 

The materially significant consti- 
tutional distinctions between Ar- 
ticle III, district courts, and Article 
I, bankruptcy courts, the federal 
statutory scheme that provides that 
bankruptcy courts derive their au- 
thority to operate from the district 
court,”’ the fact that bankruptcy 
courts are subject to withdrawal of 
a case by the district court,”* and the 
appellate authority district courts 
possess over bankruptcy courts, 28 
U.S.C. §158(a), combined, these at- 
tributes make clear the superiority 
of the district courts and inferiority 
of the bankruptcy courts. Solidify- 
ing this conclusion, the Supreme 
Court unambiguously stated, “[t]he 
judicial power of the United States 
must be exercised by courts having 
the attributes prescribed in Article 
III.”*° “It is undisputed that the 
bankruptcy judges whose offices 
were created by the Bankruptcy Act 
of 1978 do not enjoy the protections 
constitutionally afforded to Article 
III judges.”® “[T]here is no doubt 
that the bankruptcy judges created 
by the Act are not Article III 
judges.”*' Besides owing its alle- 
giance to the district court, for it is 
from the district court that the 
bankruptcy court derives its author- 
ity to operate,” the bankruptcy 
court is clearly not the equal of the 
district court, but rather, is an infe- 
rior court.** 

Though the 11th Circuit Court of 
Appeals has declined to address the 
issue, Stroock, Stroock & Lavan 
v.Hillsborough Holdings Corp., 127 
F.3d 1398, 1403 n.3 (11th Cir. 1997), 
the Second Circuit summarily de- 
clared, even though the bankruptcy 
judge “seemingly disagreed” with 
the district court decision, “the 
bankruptcy judge was precluded 
from granting relief... by the deci- 
sion of [the] District Judge.” United 
States v. Whiting Pools, Inc., 674 F.2d 
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144, 146-47 (2d. Cir. 1982). The Dis- 
trict Court for the Middle District 
of Florida in Health Services Credit 
Union v.Shunnarah, 273 B.R. 671, 
672 (M.D. Fla. 2001) elaborated fur- 
ther and stated: 


this Court .. . finds that the Bankruptcy 
Court improperly believes that it is not 
bound by stare decisis to follow the de- 
cision of a single district judge in a 
multi-judge district. Because a bank- 
ruptcy court is an Article I court, and 
appeals from such court are taken to the 
Article III courts, which have reversal 
power over the bankruptcy courts, this 
court agrees with the reasoning in JRR 
Supply Centers, Inc. v.Phipps, 217 B.R. 
427 (Bankr. W.D.N.Y. 1998), that bank- 
ruptcy courts are “inferior” courts for 
purposes of stare decisis. Therefore, the 
bankruptcy court in this case is bound 
by a rendered published district court 
opinion,” unless an opinion that con- 
tains a different holding is published. 


Likewise, the District Court for 
the Western District of Virginia in 
Bryant v. Smith, 165 B.R. 176, 180 
(W.D. Va. 1994), stated: 
the bankruptcy court is not an Article 


III court. The bankruptcy court func- 
tions as an adjunct of the district court. 


A bankruptcy judge is no more free to 
ignore the clear precedent of the district 
court, than is a United States magistrate 
judge. Moreover, even apart from its 
adjunct status, the bankruptcy judge is 
no more free to ignore the clear prece- 
dent of this court, than this court is free 
to disregard the precedent of the Court 
of Appeals or the Supreme Court. If a 
bankruptcy judge concludes that the 
clear nonconflicting precedent of this 
court was wrongly decided he must, nev- 
ertheless, follow that precedent. 


The court in In re Phipps, 217 B.R. 
427 (Bankr. W.D.N.Y. 1998), exhaus- 
tively analyzed the issue of a bank- 
ruptcy court being bound by district 
court decisions within a multijudge 
district court in the same jurisdic- 
tion. In fact, the Phipps court 
grounded such conclusion on United 
States v. Whiting Pools, Inc., 674 F.2d 
144, 146-47 (2d. Cir. 1982),*° which 
decision was affirmed (on other 
grounds) by the Supreme Court. 
The Supreme Court pointedly ob- 
served the bankruptcy court “felt 
bound” by the district court prece- 
dent.*’ The Phipps court further ob- 
served that: 


any court whose decisions, even if unani- 
mous, are subject to reversal by a single 
judge of another court is “inferior” to the 
reversing court for stare decisis pur- 
poses. The fact that a district judge may 
at any time, “for cause shown,” sua 
sponte pull from the bankruptcy court 
any matter before it puts the issue be- 
yond all doubt. A bankruptcy court is 
bound by a district court published opin- 
ion, unless an opinion that contains a 
different holding is published.** 


A year later the Phipps court re- 
affirmed its holding and found “it- 
self bound by the decision of one dis- 
trict judge, in an earlier case... the 
district court is superior to the bank- 
ruptcy court .. . every judge of an 
inferior court must adhere to the 
decisions of the superior court and. 
. . this interpretation of hierarchi- 
cal stare decisis is commanded by 
the circuit s decision in United 
States v. Whiting Pools, Inc.,674 F.2d 
144 (2d. Cir. 1982).”*° Moreover, the 
court, in speaking to those courts 
that have decided otherwise, further 
explained why a bankruptcy judge 
may not do otherwise and must ac- 
cede to the authority of district court 
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precedents within their judicial dis- 
trict: 


If the courts that believe that the Jn re 
Phipps holding is wrong are correct, 
then I am free to disregard a sole Dis- 
trict Judge’s explanation as to why I 
wrongly decided In re Lutgen; I may re- 
issue my now-reversed Lutgen holding 
in the context of the present case; and I 
may hope that any appeal goes to a dif- 
ferent District Judge—one who might 
agree with me. I presume that that is 
precisely what the courts that disagree 
with In re Phipps would do in my situa- 
tion (if they do not find the reviewing 
court’s teaching to be persuasive). Cer- 
tainly they could not say that the bank- 
ruptcy judge who was reversed is bound, 
but the other bankruptcy judges are not; 
their key argument is that there is no 
“law of the district,” or that “law of the 
district” cannot be made on the basis of 
the random selection of a district judge 
on appeal. That argument collapses if 
they were to concede that the random 
assignment of a case to a particular 
bankruptcy judge who happens to be the 
one whose decision was reversed, does 
require obedience to the earlier decision 
of the district judge who issued the re- 
versal. I have made no effort to ascer- 
tain whether those courts feel that a 
bankruptcy judge is free to reaffirm, in 
a different case, a ruling that was spe- 
cifically reversed in an earlier case de- 
cided by that same bankruptcy judge. 
Perhaps they do so feel free. If not, then 
their arguments in contradiction to 
Phipps are flawed. I, on the other hand, 
am comfortable with holding that the 
result of In re Phipps, is particularly 
compelling when the single district 
judge’s holding was rendered in the form 
of a reversal of the same bankruptcy 
judge who is now deciding, in a differ- 
ent case, whether he or she must give 
stare decisis effect to the district judge’s 
decision. As explained in Phipps, this 
writer is of the view that (1) any one 
district judge speaks for the district 
court, (2) however many judges thereof 
have ruled, the district court has ruled, 
(3) the district court is “superior” to the 
bankruptcy court, that (4) every judge 
of an “inferior” court must adhere to the 
decision of the “superior” court, and that 
(5) within the Second Circuit, this in- 
terpretation of hierarchical stare deci- 
sis is commanded by the Circuit’s deci- 
sion in United States v. Whiting Pools, 
Inc., 674 F.2d 144 (2d Cir. 1982), affd on 
other grounds, 462 U.S. 198, 103 S. Ct. 
2309, 76 L. Ed. 2d 515 (1983).*° 


The above is precisely what oc- 
curred before the court in Jn re Fox, 
274 B.R. 909, 910 (Bankr. M.D. Fla. 
2002). Having been successfully ap- 
pealed in a prior decision,*' in rel- 
evant part, on the issue of whether 
district court decisions were stare 
decisis on the lower bankruptcy 


court, the bankruptcy court was 
bound by the district court decision 
and compelled to deny the debtor s 
motion for relief.‘*? The court in Jn 
re Petersen, 222 B.R. 382, 385 
(Bankr. M.D. Fla. 1998), also un- 
qualifiedly affirmed a basic, funda- 
mental tenet of the doctrine of hier- 
archical stare decisis by stating “[iJn 
this jurisdiction, the Court is bound 
by decisions issued from the District 
Court for the Middle District of 
Florida, the 11th Circuit Court of 
Appeals, and the Supreme Court.” 
Though the Petersen court later re- 
ceded from its own pronouncement 
in In re Baker, 264 B.R. 759, 762 
(Bankr. M.D. Fla. 2001), it should be 
clear the court had it right the first 
time,*® especially since the Baker 
court s decision was reversed on 
appeal in Health Services Credit 
Union v. Baker, Case No. 3:01-cv- 
989-J-21 (M.D. Fla. 2002). 

The court in Jn re Thorsell, 229 
B.R. 593 (Bankr. W.D.N.Y. 1999), 
concurred fully with the decision in 
Phipps, which held that under the 
principles of stare decisis that a de- 
cision of the district court will bind 
all bankruptcy courts for that same 
district. The district court s decision 
is a binding determination of the 
law that the bankruptcy court must 
thereafter apply until either the dis- 
trict court or higher court rules to 
the contrary.** As the bankruptcy 
court is a unit of the district court, 
it is bound by the decisions of the 
district court.* 

Even the court in Jn re Gaylor, 123 
B.R. 236, 241 (Bankr. E.D. Mich. 
1991),*° whose significance is dis- 
cussed infra, observed: 
the fundamental premise underlying the 
belief that a district court decision is 
necessarily binding on a bankruptcy 
court is that the latter is inferior to the 
former. It is of course true that inferior 
courts are bound by decisions of supe- 
rior courts. Stare decisis applies not only 
to successive decisions in the same court, 


but also to decisions in courts owing 
obedience to that court. 


The court in In re Messina, WL 
311145 (Bankr. N.D. Ill. 2000), may 
have stated it most succinctly: 

This court knows its position in the fed- 
eral court hierarchy, which is below that 


of the district court, the circuit court of 
appeals, and the United States Supreme 
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Court, all of which exercise appellate ju- 
risdiction over and review of this court’s 
judgments and orders. The converse is 
not true as this bankruptcy court has 
no appellate jurisdiction whatsoever and 
cannot as a matter of law effectively re- 
verse or undue any final judgment en- 
tered by those higher federal courts.*’ 
Under the principle of stare decisis, in- 
ferior or lower courts are bound to fol- 
low the decisions of superior courts. 


“In a bankruptcy case, the district 
court functions as an appellate 
court,” whose published decisions 
serve to bind lower courts within 
that judicial district.** Absent a 
lower court’s acceptance of a higher 
court’s ruling as precedent that 
binds the lower court, there would 
be anarchy. In re Arway, 227 B.R. 
216, 219 (Bankr. W.D.N.Y. 1998) cit- 
ing Hutto v. Davis, 454 U.S. 370, 375, 
102 S. Ct. 703, 70 L. Ed. 556 (1982).*” 
Accordingly, no inferior court may 
ignore clear higher authority that 
itself has not been foreclosed by yet 
higher authority.*° Furthermore, the 
binding effect of district court deci- 
sions over the lower bankruptcy 
courts serves to promote and foster 
the constitutional mandate that 
bankruptcy laws be uniform 
throughout the United States.* 

When considered in the radiant 
light of centuries of consistent Su- 
preme Court precedents on the doc- 
trine of hierarchical stare decisis, 
the material constitutional distinc- 
tions between the two courts, the 
federal statutory scheme, and other 
fundamentally sound federal court 
decisions, it is abundantly clear that 
bankruptcy courts are inferior fed- 
eral courts to district courts and, 
therefore, bound by published dis- 
trict court decisions. 


Analysis of Arguments 

Contra Stare Decisis Effect 
The highest court in the land has 

observed “the tendency to disregard 


the precedents . . . has become so 
strong...as...toshake confidence 
in the consistency of decision and 
leave the courts below on an unchar- 
tered sea of doubt and difficulty 
without any confidence that what 
was said yesterday will hold good 
tomorrow.” Mahnich v. Southern 
Steamship Co., 321 U.S. 96, 113 
(1944). With this perspective in 


Be 
me 


mind, if the doctrine of hierarchical 
stare decisis is somehow insufficient 
to bind bankruptcy courts to district 
court decisions, then it seems the 
only plausible argument, which may 
stand to support the notion of the 
nonbinding effect of district court 
decisions, is if the two courts sit in 
pari materia or, in other words, are 
equal courts in the federal hierar- 
chy. However, and to the extent such 
a notion has not already been put 
to rest in the negative, an examina- 
tion of the most frequently utilized 
contra arguments reveals their un- 
sound reasoning and fatal flaws. 

Though not the first in time, the 
decision in Jn re Gaylor, 123 B.R. 236 
(Bankr. E.D. Mich. 1991), has been 
credited as the seminal case to hold 
it was not bound by district court 
decisions, which in turn has 
spawned an auspicious line of prog- 
eny.” Prior to 1991, bankruptcy 
judges assumed that they were 
bound by the appellate decisions of 
district judges, but since the hold- 
ing in Gaylor, there has been a gen- 
eral consensus that decisions of a 
district judge are not binding on the 
bankruptcy judges of that same dis- 
trict. In re Barakat, 173 B.R. 672, 
678 n.5 (Bankr. C.D. Cal. 1994). The 
Gaylor opinion essentially sets forth 
five reasons why the bankruptcy 
court is not bound by published dis- 
trict court decisions. As the court 
stated, because 1) no judge within a 
multijudge district is bound by the 
decision of other district judges;** 2) 
such a notion raises insoluble prac- 
tical problems, i.e., the goal of pre- 
dictability is not well-served when 
one lower court judge must look to 
multiple decisions of higher courts; 
3) a decision of the district court 
cannot be binding on the bank- 
ruptcy courts unless it is also bind- 
ing on the district court as a whole; 
4) a bankruptcy judge, acting on 
behalf of the district court, is not 
bound to follow the decisions of any 
single member of the district court, 
since the decision may not represent 
the views of the district as a whole;** 
and 5) bankruptcy courts are, in a 
sense, indistinguishable from the 
district courts.” 

The bankruptcy courts that have 
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lf the Congress had wanted to make the 
bankruptcy court the equal of the district court, 
the Congress would have done so. The fact 

is the 1984 amendments allow us to draw 
inferences from what Congress did not do. 


found themselves indistinguishable 
from district courts and others who 
have concluded they are the equal 
of the district court founded on the 
theory that as a unit of the district 
court, they operate on an equal level 
apparently fail to recognize what 
seems fairly obvious; if the Congress 
had wanted to make the bankruptcy 
court the equal of the district court, 
the Congress would have done so. 
The fact is the 1984 amendments 
allow us to draw inferences from 
what Congress did not do, Jn re Th- 
ompson, 59 B.R. 690, 695 (Bankr. 
W.D. Tex. 1986), and the two courts 
were not made equal therein. More- 
over, the Congress would simply 
have created the bankruptcy courts 
as Article III courts. Being a “unit” 
of the district court simply means 
the bankruptcy court is a constitu- 
ent and isolable member of a more 
inclusive whole; a member of an 
aggregate that is the least part to 
have a clearly definable separate 
existence which forms a basic ele- 
ment of organization within the ag- 
gregate.°’ When one considers and 
acknowledges the scope of control, 
supervision, powers, and authorities 
that may be exercised by the district 
courts over the bankruptcy courts, 
it appears self-evident that the two 
courts are anything but equal or 
indistinguishable, but rather the 
district court is a superior court to 
a bankruptcy court. It seems un- 
questionable that any bankruptcy 
court that deems itself, in any ma- 
terial sense, indistinguishable from 
a district court must, a fortiori, fail 
to comprehend the significant con- 
stitutional and statutory distinc- 
tions between the two courts. 

The Gaylor court and other bank- 


ruptcy courts have utilized the con- 
clusion “there is no law of the dis- 
trict,” which emanates from 
Threadgill v. Armstrong World In- 
dustries, Inc., 928 F.2d 1366, 1371 
n.7 (3d Cir. 1991),°* wherein the 
court only addressed’ the 
precedential effect of district court 
decisions in relation to other district 
court decisions within the circuit. 
However, the Threadgill court s pro- 
nouncement has been expanded 
well beyond its express context by 
many bankruptcy courts to deem 
themselves not bound by higher dis- 
trict court decisions on the basis 
that “there is no law of the district.” 
Understood and applied in the con- 
text in which the court stated that 
a decision of a district judge has no 
binding authority on district judges 
of the same court,’ the notion bears 
little, if any, relevance to the issue 
of a lower, Article I bankruptcy judge 
being bound by the decisions of a 
higher, Article III district judge 
within their judicial district. 

The argument that district court 
decisions cannot bind the bank- 
ruptcy courts unless that decision 
is also binding on the district court 
as a whole is simply another man- 
ner to postulate there is no law of 
the district, which is an inherently 
unsupportable premise because it 
fails to recognize that a district 
court decision can certainly bind all 
the bankruptcy courts in the dis- 
trict, without being binding on the 
other district courts. Further, the 
notion exudes a lack of legal or sub- 
stantive foundation because it also 
fails to recognize that until such 
time as another district court has 
ruled otherwise, the law remains 
stable and predictable. Certainly, 
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the goal to achieve uniform rules of 
decision that operate consistently 
throughout the federal court system 
is best served with adherence to the 
principles of hierarchical stare de- 
cisis. 

Though there might be disagree- 
ment as to the number of district 
judges it takes to bind a bankruptcy 
judge in a subsequent case, there 
should be no disagreement that 
there are points at which it can be 
said that the district court’s view is 
stare decisis; when all district 
judges in a multijudge district have 
agreed, or when no other district 
court judge within that judicial dis- 
trict has opined to the contrary on 
the issue.*! Though it may not genu- 
inely be argued that the district 
court, like the Supreme Court and 
Circuit Court of Appeals, “speaks in 
one voice,” until another voice has 
concluded to the contrary within 
that judicial district, adherence to 
the district court decision abides by 
the well-settled principles of hier- 
archical stare decisis. 

The possibility that a bankruptcy 
judge may be faced with being 
bound by two mutually antagonis- 
tic decisions from different judges 
in the same district on a single is- 
sue is an unlikely proposition; this 
is because judges of the same dis- 
trict court customarily follow previ- 
ous decisions of their brethren upon 
the same question except in unusual 
or exceptional cases, even though 
not bound by them.™ Further, the 
bankruptcy judge faced with this 
situation would simply apply the 
applicable law given the higher, dis- 
trict court decision that is most 
analogous based on the material 
facts. 

The argument that a lower court 
judge may have to look to multiple 
decisions of a higher court is simply 
untenable. This is precisely what a 
judge must often do; closely scruti- 
nize and analyze opinions to deter- 
mine the law as enunciated by 
higher courts and whether the cases 
are applicable to the particular mat- 
ter before the court. Doing so in the 
context of evaluating district court 
opinions is no less nor more diffi- 
cult a task than normal and bank- 


2 
gh 
- 


ruptcy courts have shown them- 
selves quite capable of distinguish- 
ing cases. 

Another argument that has been 
propounded is that a bankruptcy 
court is not compelled to follow an 
appellate decision in a different di- 
vision of the district, because it is 
outside the chain of appeal of deci- 
sions from the court or stated dif- 
ferently, it is not bound to follow a 
district court decision in a different 
division of the same district as its 
own. In re Hubbard, 23 B.R. 671, 
672-73 (Bankr. W.D. Ohio 1982). 
Unfortunately, this argument fails 
to recognize a fundamental struc- 
tural component of the federal judi- 
ciary, which has been geographically 
segregated by Congress, not by di- 
vision, but by “judicial district.”® In 
fact, the appointed judges are des- 
ignated as district judge for the dis- 
trict,°° not as the Hubbard court 
would suggest, by division. There- 
fore, the allegiance owed is to the 
district court for the district® in 
which the bankruptcy court sits. 

The nimble arguments against or 
contra the stare decisis effect of pub- 
lished district court decisions upon 
bankruptcy courts apparently fail to 
withstand analytical scrutiny, ap- 
pear self-serving, fundamentally 
flawed, and pale in comparison or 
persuasiveness to the authorities 
and arguments in favor of the bind- 
ing effect of district court prece- 
dents, when duly considered. If, in- 
deed, there has developed a general 
consensus or modern approach that 
decisions of a district judge are not 
binding on the bankruptcy judges of 
that same district,®* such a devel- 
opment has been initiated and fos- 
tered almost exclusively by bank- 
ruptcy courts.” 


Conclusion 

The fundamental constitutional 
distinctions between district 
courts and bankruptcy courts, the 
federal statutory authority that 
the district courts hold with re- 
spect to and in relation to the 
bankruptcy courts, combined with 
the forceful wake of Supreme 
Court precedents on the doctrine 
of hierarchical stare decisis, not to 


mention the compelling decisions 
of other federal courts which rec- 
ognize their position in the federal 
hierarchy of courts,’® establish 
that bankruptcy courts are inferior 
courts for purposes of stare deci- 
sis. A clear understanding of this 
centuries-old doctrine leads one to 
the inescapable conclusion that 
the orderly development of the law, 
particularly where statutory inter- 
pretation and reliance interests in- 
volving property and contract 
rights converge, is best served hav- 
ing bankruptcy courts adhere to 
district court precedents. It ap- 
pears inarguable that bankruptcy 
courts are bound by published dis- 
trict court decisions within their 
judicial district, unless an opinion 
that contains a different holding 
is published. Such a reasoned de- 
termination evinces a clear, unam- 
biguous, and fundamentally sound 
conclusion, pursuant to a legal doc- 
trine—stare decisis—that has 
been embedded in the fabric of 
Anglo-American jurisprudence 


since before the Republic of the 
United States was formed. U 
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E.D. Pa. 1986); In re L.T. Ruth Coal Co., 
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rev in part, 61 B.R. 520 (D. Mass. 1986), 
vacated, 815 F.2d 165 (1st Cir. 1987); In re 
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In re Bill Ridgeway, Inc., 4 B.R. 351, 353 
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140 B.R. 850, 856 (Bankr. E.D. Pa. 1992); 
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In re Globe Illumination Co., 149 B.R. 614, 
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Shattuc Cable Corp., 138 B.R. 557, 565- 
67 (Bankr. N.D. Ill. 1992); In re Davis, 134 
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In re Goode, 131 B.R. 835, 840 n.2 (Bankr. 
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128 B.R. 102, 106 n.1 (Bankr. E.D. Pa. 
1991); In re Gaylor, 123 B.R. 236, 241- 43 
(Bankr. E.D. Mich. 1991); In re Windsor 
Communications Group, Inc., 67 B.R. 692, 
698-99 (Bankr. E.D. Pa. 1986); In re 
Shunnarah, 268 B.R. 657, 660 (Bankr. 
M.D. Fla. 2001) rev d Health Services 
Credit Union v. Shunnarah, 273 B.R. 671, 
672 (M.D. Fla. 2001); In re Baker, 264 B.R. 
759, 762 (Bankr. M.D. Fla. 2001) rev d 
Health Services Credit Union v. Baker, 
Case No. 3:01-cv-989-J- 21 (M.D. Fla. 
2002); In re Madison Avenue L.P., 213 B.R. 
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of Olathe v. KAR Dev. Assoc., L.P., 180 B.R. 
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% This article is not intended to address 
Bankruptcy Appellate Panels (BAP) and 
the precedential force, if any, of decisions 
rendered by BAP, as presently, the judi- 
cial council of this circuit has not estab- 
lished a BAP. F.R.A.P. 11th Cir. R. 6—I.0.P. 
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in the practice of law.” 
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With or Without Notice 


Obtaining Replevin Writ 
Prior Final Judgment 


by Patrick C. Barthet and Daniel Morman 


othing is more frustrating to a creditor than 

being told that despite holding all the right 

documents on a defaulted obligation, it can’t 

immediately take back the personal property 
which collateralizes or otherwise forms the basis of a 
prior transaction.’ While more often than not a remedy 
cannot be effected until there has been a final adjudica- 
tion of the parties’ dispute, there are exceptions. A writ 
of replevin is one such vehicle to obtain possession on an 
expedited basis.” This article will examine the nuances 
of obtaining a writ of replevin prior to entry of a final 
judgment,’ as well as an overview of relevant provisions 
of F.S. Ch. 78 and applicable case law. Particular empha- 
sis will be placed upon §78.055 regarding the complaint, 
§78.068 regarding prejudgment writ of replevin, and 
§§78.065, 78.067, and 78.075 regarding orders to show 
cause. 


F.S. Ch. 78—Preliminary Considerations 
Under the provisions of F.S. §78.01: “Any person whose 
personal property is wrongfully detained by any other 
person or officer may have a writ of replevin to recover 
said personal property .. .”* As to who is entitled to pos- 
session of property, and thus entitled to obtain a writ of 
replevin, the cases address diverse situations. The court 
in Keefe v. City of Hollywood, 487 So. 2d 311 (Fla. 4th 
DCA 1986), held that a party holding a power of attor- 
ney for a principal is entitled to possession and thus 
qualified to bring a replevin action. However, in Ethio- 
pian Zion Coptic Church v. City of Miami Beach, 376 So. 
2d 925 (Fla. 3d DCA 1979), the court dismissed a replevin 
action which sought return of marijuana plants that were 
legally seized from the church’s premises. The dismissal 
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was premised upon the fact that the party seeking re- 
plevin failed to demonstrate a possessory right or wrong- 
ful detention. In Kalman v. World Omni Financial Cor- 
poration, 651 So. 2d 1249, 1251 (Fla. 2d DCA 1995), the 
assignee of an automobile dealer who leased a vehicle 
was not the party whose name appeared on the title and 
was thus held not to be the real party in interest in the 
action. 

Under §78.02, no replevin shall lie: 1) for any property 
taken by virtue of any warrant for the collection of any 
tax, assessment, or fine pursuant to any statute; 2) fora 
defendant in any execution or attachment to recover 
goods and chattels seized by virtue thereof unless such 
goods and chattels are exempt from the execution or at- 
tachment; 3) by the original defendant in replevin for 
property taken in replevin and delivered to plaintiff while 
it remains in the possession of the original plaintiff or 
his or her agents; and 4) for any person unless that per- 
son has a right to reduce the goods taken into his or her 
possession. Another requirement which is absent from 
the statute, but set forth in case law is that of demand. 
Indeed, it has been held that a plaintiff must make proper 
demand upon a defendant before bringing a replevin suit. 
See Security Underwriting Consultants, Inc. v. Collins, 
Tuttle Investment Corp., 173 So. 2d 752 (Fla. 3d DCA 
1965). Subsection (3) has been interpreted to mean that 
a defendant is forbidden from re-replevin of property 
which has already been replevined in the same cause by 
an opposing party. Robinson v. Cinema International, 
Ltd., 356 So. 2d 843 (Fla. 4th DCA 1978). As to the right 
of possession under subsection (4) of the statute, the court 
in Wisniewski v. Historical Association of Southern 
Florida, Inc., 408 So. 2d 746 (Fla. 3d DCA 1982), held 
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Section 78.03 addresses jurisdiction and 
provides that a replevin action must be 
brought in a court of competent jurisdiction 
based upon the value of the property 
sought to be replevined. 


that the proper inquiry before the 
court is whether the party institut- 
ing a replevin action has a right to 
immediate possession. Under cer- 
tain circumstances, the right to im- 
mediate possession will trump a 
holder of absolute legal title. Jd. 
Section 78.03 addresses jurisdic- 
tion and provides that a replevin 
action must be brought in a court of 
competent jurisdiction based upon 
the value of the property sought to 
be replevined. Section 78.032 ad- 
dresses venue and provides that 
venue for a replevin action properly 
lies in the county where the prop- 
erty is located, where the contract 
was signed, where the defendant 
resides, or where the cause of action 
accrued, or, if joined with other 
causes of action, in any county 
where venue is proper under Ch. 47. 
If a creditor meets the proper 
qualifications for initiating a re- 
plevin action, and brings the action 
in a court of competent jurisdiction 
and in the correct location, he ini- 
tiates his replevin action by filing a 
complaint.® §78.055 sets forth 
the allegations which must be con- 
tained in a complaint if a party 
seeks a writ of replevin prior to a 
final judgment.* To obtain an order 
authorizing the issuance of a writ 
of replevin prior to final judgment, 
the plaintiff shall first file with the 
clerk of the court a complaint recit- 
ing and showing the following infor- 
mation: 1) a description of the 
claimed property; 2) a statement 
that the plaintiff is the owner of the 
claimed property or is entitled to 
possession of it; 3) a statement that 
the property is wrongfully detained 
by the defendant; 4) a statement 
that the claimed property has not 


been taken for a tax, assessment, or 
fine pursuant to law; and 5) a state- 
ment that the property has not been 
taken under an execution or attach- 
ment against the property of the 
plaintiff or, if taken, that it is ex- 
empt.’ Noteworthy is the language 
contained in the preamble to the 
cited statute which sets forth the in- 
formation required to be shown by 
a party seeking replevin “prior to 
final judgment.” 

The wording of the replevin stat- 
utes can be confusing in at least two 
respects. First, they are somewhat 
inconsistent in their terminology. 
Section 78.055 clearly sets forth the 
requirement that a replevin action 
is, in the first instance, initiated by 
the filing of a complaint. However, 
§78.068, relating to pre-judgment 
writs of replevin, makes reference 
to a verified “petition” and a “peti- 
tioner.” Nowhere in Ch. 78, however, 
do the statutes set forth the require- 
ments of a petition.*® Most likely, the 
legislature intended to refer to a 
complaint or motion when §78.068 
was drafted. However, this is not 
entirely clear from a plain reading 
of the statute. 

Second, §78.068 is entitled “Pre- 
judgment Writ of Replevin.” This 
can leave the impression that the 
sole procedure for obtaining a writ 
of replevin prior to entry of a final 
judgment is set forth in §78.068. 
This is not the case, however. As dis- 
cussed at some length by the court 
in Prestige Rent-A-Car, Inc. v. Advan- 
tage Car Rental and Sales, Inc., 656 
So. 2d 541 (Fla. 5th DCA 1995), 
there are two separate and distinct 
procedures for obtaining a replevy 
writ in Florida prior to entry of a 
final judgment.® There is the proce- 
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dure set forth in §78.068 where the 
replevin writ is issued without no- 
tice, and there is the procedure of 
obtaining a replevin writ through a 
show cause hearing. The tradeoff for 
obtaining the writ on an ex parte 
basis is that the applicant must post 
a bond. See Comcoa, Inc. v. Coe, 587 
So. 2d 474 (Fla. 3d DCA 1991). How- 
ever, a party seeking a writ of re- 
plevin can forego posting a bond by 
utilizing the notice procedures un- 
der §78.065 which allow for an or- 
der to show cause, and a hearing in 
accordance with the provisions of 
§78.067. 

Clearly the procedures set forth 
in §§78.065 and 78.067 address pre- 
judgment writs of replevin as well. 
Perhaps §78.068 should more prop- 
erly have been given a title reflect- 
ing that it sets forth a procedure to 
obtain a writ of replevin before en- 
try of a final judgment by utilizing 
an ex parte procedure. 


Due Process 
Considerations 

The U.S. Supreme Court, in 
Fuentes v. Shevin, 407 U.S. 67 (1972), 
considered, inter alia, F.S. §§78.01 
and 78.07, predecessors to Florida’s 
current statutes governing prejudg- 
ment writs of replevin. Under the 
old law, a party seeking to replevy 
personal property was not required 
to show prior to seizure that goods 
were being wrongfully detained. 
Rather, all that was needed was a 
bare, unverified assertion by the 
applicant that he was entitled to a 
writ of replevin. This statement 
alone authorized the clerk to issue 
a writ of replevin summarily as long 
as the applicant filed a bond.'® There 
was no provision for the matter to 
be heard by a judge prior to the sei- 
zure. The Supreme Court struck 
down the statutes because they vio- 
lated the due process requirements 
of the Fourteenth Amendment. 407 
US. 67, 93. 

In Mitchell v. W.T. Grant Co., 416 
U.S. 600 (1974), the Supreme Court 
considered the equivalent of 
Louisiana’s replevin statute: a se- 
questration procedure. The Louisi- 
ana sequestration procedure was 
similar to that set forth in Florida’s 
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prior statutes discussed in Fuentes 
in that under certain circumstances, 
a writ could be issued ex parte. How- 
ever, it differed from Florida’s prior 
procedure in that the grounds relied 
upon by a creditor for a writ were 
required to be contained in a veri- 
fied petition. Further, the verified 
petition was required to be evalu- 
ated by a judge prior to issuance of 
a writ. Also, the debtor was given 
an early opportunity to be heard 
after the seizure. This, held the 
Court, was sufficient to satisfy due 
process rights. 416 U.S. 618-620. 

Following the Supreme Court’s 
decisions in Fuentes and Mitchell, 
the Florida Legislature enacted F.‘S. 
§78.068 entitled “Prejudgment Writ 
of Replevin.”'' Shortly after its en- 
actment, §78.068 faced challenges 
that it violated due process require- 
ments under the United States and 
Florida constitutions. This argu- 
ment was rejected by the Florida 
Supreme Court in Gazil, Inc. v. Su- 
per Food Services, Inc., 356 So. 2d 
312 (Fla. 1978). The court held that 
§78.068 met the five-part test for 
minimum due process as set forth 
in Mitchell: 1) the plaintiff must 
show facts indicating a right to the 
property sought to be replevined 
and the allegations must be verified; 
2) an application for replevin with- 
out notice must be presented to a 
judge, as opposed to a clerk; 3) the 
facts must show the necessity for 
replevin, done if the debtor is in pos- 
session of the property and the ap- 
plicant establishes that there is a 
possibility of waste, concealment, or 
transfer of the property, or that the 
debtor is in default on his payments; 
4) plaintiff must post a bond; and 5) 
the debtor must be entitled to an 
immediate hearing on the issue of 
possession. This, held the Gazil 
court, satisfied the due process stan- 
dards set forth in Mitchell. There- 
fore, §78.068 was held to be consti- 
tutional. 


Ex-Parte Applications 

and Other Considerations 
Previously, it was noted that 

Florida’s statutory procedure for 

obtaining a writ of replevin prior to 

entry of a final judgment on an ex- 


parte basis was amended to comply 
with the due process requirements 
set forth by the U.S. Supreme Court 
in Mitchell. The previous statute 
was struck down by the Supreme 
Court in Fuentes. Section 78.068 was 
drafted to take into account these 
due process considerations. The 
statute has withstood due process 
challenges and remains the letter of 
the law in the State of Florida. The 
first two subsections of §78.068 ad- 
dress the requirements for obtain- 
ing a prejudgment writ of replevin. 
Subsection (1) requires a statement 
in a verified petition or separate af- 
fidavit of the nature and amount of 
claim along with the grounds relied 
upon for issuance of the writ. Sub- 
section (2) provides that the writ 
will issue if the court finds that the 
property is in danger of destruction, 
concealment, waste, removal, or 
transfer, or if the defendant has 
failed to make payment as agreed. 
As can be noted from a reading of 
the statute, a “petitioner” must 
clearly set forth facts which warrant 
the issuance of a prejudgment writ 
of replevin in a verified petition or 
by affidavit. To a large extent, such 
allegations must include, at a bare 
minimum, the requirements set 
forth in §78.055. 

The motion or application for is- 
suance of a prejudgment writ may 
be filed with the complaint and can 
be heard prior to service of the sum- 
mons and complaint. The case of 
McMurrain v. Fason, 573 So. 2d 915 
(Fla. lst DCA 1991), illustrates this 
point. The plaintiff, who filed an 
unverified complaint with an at- 
tached affidavit, simultaneously 
filed a motion for issuance of a pre- 
judgment writ of replevin with his 
complaint.'? On the same day that 
the complaint and motion were filed, 
the court heard the plaintiff’s mo- 
tion on an ex parte basis and en- 
tered an order directing issuance of 
a prejudgment writ of replevin. The 
writ was executed the next day.'* 

Other cases have upheld orders 
directing the issuance of a prejudg- 
ment writ of replevin under §78.068 
without discussing the requirement 
of pleading exigent circumstances 
such as destruction, concealment, or 


waste.‘ This line of cases holds that 
a mere allegation of nonpayment is 
sufficient as so held by the Supreme 
Court in Mitchell.'’° In Landmark 
First National Bank of Fort Lauder- 
dale v. Beach Bait and Tackle Shop, 
Inc., 449 So. 2d 1287 (Fla. 4th DCA 
1984), the court held that upon 
plaintiffs proof of nonpayment as 
alleged, the issuance of a prejudg- 
ment writ of replevin should be up- 
held. Similarly, in Waite Aircraft 
Corp. v. Ford Motor Credit Company, 
430 So. 2d 1003 (Fla. 4th DCA 1983), 
the court held that a prejudgment 
writ of replevin was properly issued 
since the plaintiff alleged nonpay- 
ment under a personal property 
lease, and the defendant failed to 
controvert the allegations. In 
Transtar Corporation v. Intex Rec- 
reation Corp., 570 So. 2d 366 (Fla. 
4th DCA 1990), the court held that 
mere nonpayment is sufficient to 
justify issuance of a prejudgment writ 
of replevin even if the plaintiff does 
not hold a security interest or other 
independent possessory interest in 
the goods sought to be replevined. 

If the plaintiff fails to properly 
allege facts in a verified complaint 
or in a supporting affidavit, a writ 
cannot be issued. Thus, in Kalman, 
the district court ruled that a pre- 
judgment writ of replevin should not 
have issued when the only support- 
ing affidavit to an unverified com- 
plaint merely attested to the fact 
that the affiant read the complaint 
and certified that the matters stated 
therein were true and correct. 
Kalman, 651 So. 2d at 1251.'° The 
Kalman plaintiff should have either 
filed a verified complaint, or other- 
wise have specifically alleged facts 
based upon firsthand knowledge in 
an affidavit—facts such as the 
plaintiff’s ownership or security in- 
terest in the collateral, default on 
payment obligations, or conceal- 
ment, destruction, or waste. 

If, however, the plaintiff properly 
sets forth allegations in an affida- 
vit or verified complaint which es- 
tablish the right to issuance of a 
prejudgment writ of replevin, the 
court does not have discretion; an 
order directing issuance of the writ 
must be entered. If the trial court 
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fails to do so, mandamus can be 
employed by the plaintiff do direct 
the trial court to do so without no- 
tice to the party in possession. 
Comcoa, Inc., 587 So. 2d at 478-479. 

Section 78.068(3) provides that 
“the petitioner must post bond in the 
amount of twice the value of the 
goods subject to the writ or twice the 
balance remaining due and owing, 
whichever is lesser as determined 
by the court, as security for the pay- 
ment of damages the defendant may 
sustain when the writ is obtained 
wrongfully.” In Waite Aircraft Corp., 
it was held that plaintiff met its 
burden of proof for sustaining a pre- 
judgment writ of replevin by alleg- 
ing nonpayment—an allegation 
which was not contradicted during 
a hearing held on a subsequent mo- 
tion to dissolve the writ. However, 
on appeal, the matter was remanded 
to the trial court with a directive to 
conduct an evidentiary hearing for 
the sole purpose of fixing the value 
of the property and thus determine 
the amount of the bond. Waite Air- 
craft Corp., 430 So. 2d at 1003. 

The only factor for the court to 
consider in setting the amount of the 
bond to be posted is the value of the 
property to be replevined. Thus, 
matters such as the amount of a 
defendant’s delinquency under an 
equipment lease of disputed prop- 
erty are outside the scope of the 
court’s consideration in determining 
the amount of the bond. Hutchens v. 
Maxicenters, U.S.A., 541 So. 2d 618 
(Fla. 5th DCA 1989). If the parties 
stipulate that neither party shall be 
required to post a bond, no bond is 
necessary. Zuckerman v. Profes- 
sional Writers of Florida, Inc., 398 
So. 2d 870, 873 (Fla. 4th DCA 1981). 
Otherwise, the trial court has no 
discretion to waive the bond require- 
ment. Unicorn Star, Inc. v. La 
Corrida Restaurante, Inc., 591 So. 2d 
271 (Fla. 4th DCA 1991). 

Section 78.068(4) provides that 
“(t]he defendant may obtain release 
of the property seized under a pre- 
judgment writ of replevin by posting 
bond within five days after serving 
of the writ in the amount of 1-1/4 the 
amount due and owing on the agree- 
ment for the satisfaction of any judg- 


ment which may be rendered against 
the defendant.”!’ Thus, in Auto- 
Owners Insurance Co. v. Hooks, 463 
So. 2d 468, 474-475 (Fla. Ist DCA 
1985), when an insurance company 
was erroneously granted a prejudg- 
ment writ of replevin due to techni- 
calities regarding its affidavit, good 
faith purchasers of the replevined 
vehicle were not entitled to punitive 
damages against the insurance com- 
pany. Rather, they could have 
avoided the consequences of which 
they complained by merely posting 
a bond to secure release of the re- 
plevined automobile. The option of 
posting a bond to obtain release of 
the replevined property is not man- 
datory. See Meireles Truck Sales, Inc. 
v. Industria Del Autobus, C.A., 555 
So. 2d 1253 (Fla. 3d DCA 1989), 
holding that a defendant must be 
given the opportunity to present tes- 
timony at a hearing on a motion to 
dissolve the writ and is not com- 
pelled to file a bond under 
§78.068(4). 

Section 78.068(5) provides that 
“[a] prejudgment writ of replevin 
shall issue only upon the signed or- 
der of a circuit court judge or a 
county court judge.” This section 
was added in response to the Su- 
preme Court’s decisions in Fuentes 
and Mitchell which, inter alia, re- 
quired judicial review of the decision 
whether or not to issue a writ of re- 
plevin. The section is essentially 
duplicative of F.S. §78.045, which 
also provides that “no clerk of court 
shall issue a writ of replevin prior 
to final judgment unless there has 
been filed with the clerk of court an 
order authorizing the issuance of 
such writ of replevin.” 

Section 78.068(6) provides that The de- 
fendant, by contradictory motion filed 
with the court within 10 days after ser- 
vice of the writ, may obtain the dissolu- 
tion of a prejudgment writ of replevin 
unless the petitioner proves the grounds 
upon which the writ was issued. The 
court shall set down such motion for an 


immediate hearing. This motion shall be 
in lieu of the provisions of subsection (4). 


In McMurrain, the defendant 
moved to dissolve the prejudgment 
writ pursuant to subsection (6). On 
appeal, the district court noted the 
burden of proof placed upon the peti- 
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tioner (i.e., party seeking the writ) 
at a hearing and ruled that he failed 
to come forward with such proof. 
Further, the court held that a mere 
10 minutes notice of hearing on the 
motion to dissolve was sufficient 
notice since the motion to dissolve 
had been filed seven days prior to 
the hearing. The court further held 
that the statute required an eviden- 
tiary hearing to allow the defendant 
the opportunity for cross-examina- 
tion. McMurrain, 573 So. 2d at 919- 
920. In Lennox Retail, Inc. v. 
McMillan, 786 So. 2d 1252 (Fla. 5th 
DCA 2001), the standard of 
plaintiff’s burden of proof was held 
to be a showing by “substantial and 
competent evidence.” The district 
court further held that a trial court 
has discretion to grant a motion to 
dissolve based upon noncompliance 
with statutory standards for issuing 
the writ. Jd. at 1257. A contrary rul- 
ing was issued in KDC Financial 
Corporation v. American Rock, Inc., 
578 So. 2d 757 (Fla. 3d DCA 1991), 
where the district court effectively 
placed the burden of disproving non- 
payment upon the defendant, and 
reversed a lower court ruling dis- 
solving the writ. An important fac- 
tor in the court’s decision was that 
the defendant agreed to surrender 
voluntarily the subject equipment 
which was ultimately obtained by 
the plaintiff under a writ of re- 
plevin.'* Jd. at 759. In any event, 
however, a hearing must be held if 
so requested by the defendant, who 
must be given the opportunity to 
present testimony. See Meireles 
Truck Sales, Inc., 555 So. 2d 1253. 

Even if the writ should not have 
been issued in the first place, e.g., 
due to an insufficient affidavit, re- 
view of an order denying a motion 
to dissolve a writ of replevin is based 
not on the record before the judge 
at the time the writ was issued, but 
rather is based on the record at the 
time the motion to dissolve was 
heard. Prestige Rent-A-Car, Inc.,656 
So. 2d at 545. 

It should be noted that the issu- 
ance or dissolution of a prejudgment 
writ of replevin is not a final dis- 
positive ruling as to ownership of 
the personal property in dispute. 


oF 
4 
| 
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Kalman, 651 So. 2d at 1252. See also 
Zuckerman, 398 So. 2d at 873. In- 
deed, it has been held that dissolu- 
tion of a prejudgment writ of re- 
plevin has no effect other than to 
determine right to possession of 
property pending final adjudication 
of the parties’ claims. Weigh Less for 
Life, Inc. v. Barnett Bank of Orange 
Park, 399 So. 2d 88, 89 (Fla. 1st DCA 
1981). A judgment following a trial 
on an ordinary replevin claim will 
provide the final dispositive ruling 
on the issue of replevin. Traces Fash- 
ion Group, Inc. v. C&C Management, 
Inc., 763 So. 2d 502 (Fla. 3d DCA 
2000). A seemingly contrary ruling 
is set forth in KDC Financial Cor- 
poration, which held that replevined 
property could be disposed of at a 
private sale under F\S. §679.504. 
However, the case is distinguishable 
because the replevined property was 
also made available to the plaintiff 
via a voluntary surrender.'® 578 So. 
2d at 579. 

The court in Weigh Less for Life, 
Inc. expressed its disapproval with 
the inartful drafting of §78.068. The 
discussion centered around the is- 
sue of whether or not issuance of a 
prejudgment writ of replevin under 
§78.068 is a final determination of 
ownership. Noting that the lan- 
guage of §78.068(6), read alone, 
leads to an inference that the plain- 
tiff must prove his entire case dur- 
ing the hearing held on a motion to 
dissolve the writ, the court stated 
that “[w]e are required, however, to 
read almost two additional pages of 
the statutes in order to discover 
whether, or in what manner these 
provisions [in Chapter 78] mesh to- 
gether.” It then continues with a dis- 
cussion of §§78.065 and 78.067, 
which set forth how to proceed un- 
der an order to show cause hearing, 
and cites language that proceeding 
under the order to show cause 
method results in a determination 
as to which party “is entitled to the 
possession of the claimed property 
pending final adjudication of the 
claims of the parties (emphasis 
added).” 399 So. 2d at 89-90. At this 
stage, a discussion of the second 
type of procedure for obtaining a 
writ of replevin prior to entry of fi- 


nal judgment—through an order to 
show cause and hearing thereon— 
is appropriate. 


Proceeding with Notice 
Through Show Cause Hearing 

The previous discussion relating 
to ex parte proceedings and related 
matters under §78.068 is a topic 
which has been the subject of often 
hotly contested litigation. Less con- 
troversial procedures are set forth 
in F.S. §§78.065 and 78.067. The 
defendants are given notice and the 
opportunity to be heard prior to en- 
try of an order directing issuance of 
a writ of replevin and prior to entry 
of a final judgment. While several 
reported cases have arisen which 
discuss these statutes, the number 
is substantially less than those 
which arise out of disputes relating 
to proceedings under §78.068. A dis- 
cussion of the statutory authority 
for proceeding under an order to 
show cause is necessary. 

F.S. §78.065 provides the statu- 
tory authority for proceeding under 


an order to show cause. Entitled 
“Order to Show Cause; Contents,” 
the statute contains two subsec- 
tions. Subsection (1) provides that 
the court shall issue a replevin writ 
if the defendant has waived his or 
her right to be heard in accordance 
with §78.075. Subsection (2) sets 
forth the procedure for issuing an 
order to show if there has been no 
waiver. A date and time for the hear- 
ing no less than five days after ser- 
vice of the order is set. The plaintiff 
is directed to serve the order (and if 
not already served, the complaint) 
within a certain date. The manner 
of service is fixed: personal service 
upon the defendant being prefer- 
able, but absent personal service, by 
leaving a copy of the order and sum- 
mons on the claimed property or on 
the main entrance to the 
defendant’s residence. The order 
must state that nonpersonal service 
is only effective for the show cause 
order and nothing else. There also 
must be a statement that the defen- 
dant can file affidavits, appear per- 
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sonally or through an attorney, 
present testimony at a hearing, and 
if unsuccessful at the hearing, post 
a bond equal to the value of the 
property to stay the replevin writ. 
The order further states that a fail- 
ure to appear at the hearing is 
deemed a waiver, and that the court 
may direct the clerk to issue a writ 
in such case. The official form of an 
order to show cause, Form 1.916, 
should be used when submitting for 
entry by the court. Form 1.916 con- 
tains the language which is required 
by §78.065. 

This procedure differs from that 
set forth in §78.068 in two impor- 
tant ways. First, the defendant re- 
ceives notice prior to issuance of the 
writ of replevin. The preferred 
method is to have the order to show 
cause served in a manner similar to 
that in which initial service of a 
summons and complaint are made. 
Therefore, in Williams Management 
Enterprises v. Buonauro, 489 So. 2d 
160, 161 (Fla. 5th DCA 1986), the 
court, during the course of a lengthy 
discussion on the history of replevin 
and related proceedings of detinue, 
trover and conversion and debt, 
noted cryptically that process could 
be effectuated by publication.” Not- 
withstanding the theoretical possi- 
bility of obtaining service by publi- 
cation, it should not be lost upon the 
party seeking to recover property 
that the odds of seizing property in 
the possession of a defendant are 
substantially decreased if personal 
service can not be made upon the 
defendant. In any event, the case 
law is not developed on the issue of 
alternative methods of service of an 
order to show cause. However 
Trawick’s Florida Practice and Pro- 
cedure (2001 ed.), §34-2, p. 596 at 
footnote 8 states that if it is not pos- 
sible to personally serve the order 
to show cause, it can be placed on or 
in the property sought to be replev- 
ined, or in the main entrance of the 
defending parties’ residence. 

The second way in which this pro- 
cedure differs from the ex parte pro- 
cedure set forth in §78.068 is that 
the plaintiff is not required to post 
a bond. See Fort Lauderdale Collec- 
tion, Inc. v. Rosamelia, 677 So. 2d 


973 (Fla. 4th DCA 1996); T and T 
Air Charter, Inc. v. Duncan Aircraft 
Sales, Inc., 566 So. 2d 361 (Fla. 4th 
DCA 1990). Rather, the party in a 
show cause proceeding who would 
be required to post a bond would be 
the defendant—that party seeking 
to defeat the replevin action. For 
this reason, a value of the replev- 
ined property must be set forth in 
the complaint. See Williams v. 
Kloeppel, 537 So. 2d 1033, 1037 (Fla. 
1st DCA 1989). The court in Vega v. 
Hughes, 370 So. 2d 1187 (Fla. 4th 
DCA 1979), took a contrary position. 
The Vega court held that §78.068(3) 
(which requires a party seeking to 
replevy property to post a bond in 
an amount equal to twice the value 
of the goods) applied in a show cause 
proceeding. It is the opinion of the 
authors that this ruling is in error. 

As noted in §78.065(2)(e), a debtor 
may file affidavits on his or her be- 
half with the court. Once an order 
to show cause has been entered and 
properly served, a hearing on the 
order to show cause will be held. 
Prior to the show cause hearing, the 
debtor is permitted to depose wit- 
nesses. At the hearing, the debtor is 
permitted to testify and is entitled 
to have the court consider his or her 
affidavit(s) and/or testimony in 
reaching its decision as to which 
party is entitled to possession of the 
disputed property. Kingswood 
South, Inc. v. JI. Case Credit Corpo- 
ration, 623 So. 2d 584, 585 (Fla. 4th 
DCA 1993). 

While §78.065 sets forth the re- 
quirements for issuance of an order 
to show cause, the statute which 
actually governs show cause hear- 
ings is F.'S. §78.067. The statute con- 
tains two subsections. Subsection (1) 
provides that if the defendant has 
waived the right to be heard under 
§73.075, the court will dispense with 
a hearing and issue an authorizing 
the clerk to issue a replevin writ. 
Subsection (2) provides that the 
court shall consider affidavits and 
other showings made by the defen- 
dant at the hearing, and make a 
determination of which party, “with 
reasonable probability,” is entitled 
to possession. If the plaintiff is de- 
termined to be entitled to posses- 
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sion, the court shall issue an order 
directing the clerk to issue the re- 
plevin writ. The order shall be 
stayed, however, if the defendant 
posts a bond equal to the value of 
the property. 

F‘S. §73.075 addresses waiver by 
the defendant. There are effectively 
two ways in which a defendant can 
waive his or her right to a show 
cause hearing. The first is by engag- 
ing in conduct indicating that he or 
she wants to forego being heard. The 
most common example of such con- 
duct (an example which is men- 
tioned in §73.075) is failure to at- 
tend the hearing after proper 
service of the order to show cause— 
an order which also serves as a no- 
tice of hearing. Another example of 
such conduct, while not specifically 
set forth in the statute, would likely 
include a voluntary surrender of the 
disputed property. One can also 
waive a show cause hearing by sign- 
ing a written waiver. The statute 
sets forth specific language which 
would be deemed sufficient to con- 
stitute such a waiver, and the reader 
is directed to the statute if it is de- 
sired to proceed in this fashion. 

Absent a waiver by the defendant, 
a show cause hearing will be held. 
As noted in Kingswood South, Inc., 
the debtor is permitted to testify and 
is entitled to have the court consider 
his affidavits before reaching a de- 
cision. In one case, Morse Opera- 
tions, Inc. v. Superior Rent-A-Car, 
Inc., 593 So. 2d 1079 (Fla. 5th DCA 
1992), the standard applied by both 
the trial court and the district court 
was whether the plaintiff estab- 
lished “with reasonable probability” 
its right to possession of the dis- 
puted property. Both courts agreed 
upon the standard. They differed, 
however, in their ultimate conclu- 
sions. The plaintiff leased automo- 
biles to the defendant under a mas- 
ter lease agreement. The defendant 
subsequently defaulted and filed for 
Chapter 11 bankruptcy protection. 
The plaintiff obtained a stay relief 
order in the bankruptcy proceedings 
and thereafter filed a replevin ac- 
tion. Following a full blown eviden- 
tiary hearing, the thoroughly con- 
fused trial court determined that 


= 


the parties’ business relationship 
was too complex to unravel, and de- 
clined to enter an order directing 
issuance of a writ of replevin. On 
appeal, the district court noted that 
lease agreement provided that the 
plaintiff was entitled to possession 
upon default and reversed the lower 
court, directing it to immediately 
issue a writ of replevin, noting that 
the defendant could stay the order 
by posting a bond under §78.067(2). 
Id. at 1081. The “reasonable prob- 
ability” standard set forth by the 
Fifth District in Morse was subse- 
quently adopted by the Fourth Dis- 
trict in Midway Manufacturing Co. 
v. Family Fun Corp., 668 So. 2d 327 
(Fla. 4th DCA 1996). 

As to final disposition of the un- 
derlying action following a show 
cause hearing, the court in Gil v. 
Shively, 320 So. 2d 415 (Fla. 4th 
DCA 1975), focused upon whether 
the complaint itself properly states 
a cause of action for replevin. Hav- 
ing concluded that a cause of action 
for replevin was properly alleged, 
the trial court’s dismissal of the com- 
plaint following a show cause hear- 
ing was reversed. In doing so, the 
district court noted that the purpose 
of a show cause hearing is to serve 
as a preliminary hearing determin- 
ing who should or should not have 
possession of the property pending 
a final hearing. Id. at 416. 

A plaintiff who joins a replevin 
action with a foreclosure proceeding 
is entitled to use the show cause 
procedure set forth in §78.067. In 
General Electric Company v. O’Keefe, 
309 So. 2d 231, 232 (Fla. 4th DCA 
1975), the court upheld the show 
cause procedure as a remedy to ob- 
tain immediate possession of prop- 
erty by an aggrieved creditor pend- 
ing resolution of complex foreclosure 
litigation. In doing so, the court 
noted that the defendant had the 
option of filing a bond equal to the 
value of the property as set forth in 
§78.067. 


Conclusion 

What the statutes and cases illus- 
trate is that, to a large degree, the 
creditor is in the driver’s seat when 
it comes to the replevin of personal 


property. The circumstances of each 
situation will by necessity dictate 
the approach—with or without no- 
tice, with or without a bond, prejudg- 
ment or postjudgment. Very often, 
early disposition of the replevin is- 
sue, even if in the nature of a mere 
preliminary ruling, will effectively 
bring the parties’ dispute to a 
prompt resolution. The reader is 
encouraged to consider this discus- 
sion in the broader overall context 
of other remedies available under 
the Uniform Commercial Code and 
other Florida Statutes outside of Ch. 
78 when deciding how to proceed. O 


1 While replevin is a remedy available 
to aggrieved parties who may not be part 
of a creditor-debtor relationship, the 
lion’s share of disputes relate to de- 
faulted obligations. 

? Another vehicle is peaceable repos- 
session under the U.C.C., Fia. Star. 
§679.609. 

3 We hesitate to refer blanketly to all 
such remedies as “prejudgment writs of 
replevin” due, inter alia, to the confus- 
ing wording of Florida Statutes on this 
topic. 

* The remedy of replevin is often not 
the exclusive method of obtaining pos- 
session of property. See 159 East, Inc. v. 
Margolis, 702 So. 2d 286 (Fla. 4th D.C.A. 
1997), holding that while improper use 
of prejudgment replevin proceedings 
precluded issuance of a replevin writ, a 
landlord could enforce its statutory lien 
to avail itself of its possessory rights to 
personalty. See also KDC Financial Cor- 
poration v. American Rock, Inc., 578 So. 
2d 757 (Fla. 3d D.C.A. 1991), where it is 
noted that voluntary surrender and 
peaceable repossession to the extent 
permitted under the Uniform Commer- 
cial Code remain alternative remedies 
for obtaining possession of property. 

5 Cf. Fia. Stat. §78.068, which refers 
to party seeking a prejudgment writ of 
replevin as a “petitioner.” 

6 See Robinson, 356 So. 2d at 844-45, 
which held that a replevin action could 
be brought via a counterclaim. 

7 It is suggested that the reader care- 
fully review the precise wording of the 
cited statute and draft a replevin com- 
plaint using language as close to the 
statutory language as possible. 

5’ However, in Al-Hakim v. Holder, 787 
So. 2d 939 (Fla. 2d D.C.A. 2001), the 
court considered a replevin action which 
was initiated by a petition. 

® While the court did not expressly 
state so, it clearly was referring to pro- 
cedures for obtaining a replevy writ prior 
to entry of a final judgment. 

10 See former Start. §§78.07, 78.08. 

‘| Discussed at greater length infra. 

2 The plaintiff also posted a bond along 
with the motion. 


‘8 While the district court eventually 
held that the writ should have been dis- 
solved, it failed to take exception to the 
fact that the ex parte hearing was held 
on the same day the complaint was filed. 

'4 However, the cases fail to disclose 
whether or not the plaintiffs chose to 
proceed on an ex parte basis. 

'S This is logical because if exigent cir- 
cumstances are not present, the party 
seeking replevin may proceed using the 
notice procedures of FLA. Star. §§78.065 
and 78.067, and thus eliminate the re- 
quirement of posting a bond. 

'6 In Prestige Rent-A-Car, Inc., 656 So. 
2d at 545, the court stated that an affi- 
davit which merely states that it is based 
on information and belief is insufficient 
as well. 

Cf. Fira. Stat. §78.067(2), providing 
that if there is an adjudication during a 
show cause hearing that the plaintiff is 
entitled to immediate possession, the or- 
der directing issuance of a writ of re- 
plevin can be stayed if the defendant 
posts a bond equal to the value of the 
property. 

'§ The court noted that replevin and 
peaceable repossession are consistent 
remedies and that the commencement 
of one does not preclude utilization of 
the other. Further, it ruled that the col- 
lateral could be sold at a private sale. 
KDC Financial, 578 So. 2d at 759. 

‘9 Tt should not be lost upon the reader 
that cases involving replevin disputes 
often contain issues arising under the 
U.C.C. which should be considered along 
with the provisions of FLa. Star. ch. 78. 

20 The opinion is an excellent source of 
information for those interested in the 
historical development of these common 
law remedies and is recommended read- 
ing for those who have inquiries relat- 
ing to causes of action to be set forth in 
cases involving possessory related dis- 
putes. 
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FDUPTA for Civil Antitrust 


Additional Conduct, Party, and Geographic 
Coverage; State Actions for Consumer Restitution 


by David J. Federbush 


lorida’s Deceptive and Unfair Trade Practices Act 
(FDUTPA), in addition to prohibiting unfair, de- 
ceptive and unconscionable acts and practices, 
proscribes “unfair methods of competition . . . in 
the conduct of any trade or commerce.”' It is modeled 
after and tracks the parallel language of §5(a) of the 
Federal Trade Commission Act,? which addresses inter- 
state commerce and provides causes of action only to the 
FTC. FDUTPA has as explicit statutory purposes “[t]o sim- 
plify, clarify, and modernize the law governing .. . unfair 
methods of competition .. . .” and “[t]o protect the con- 
suming public and legitimate business enterprises from 
those who engage in unfair methods of competition.” 
However, FDUTPA’s antitrust component has be2n 
used much less than its deception component. This ar- 
ticle explores what FDUTPA adds to civil antitrust en- 
forcement for Florida plaintiffs beyond the coverages of, 
and remedies available under, the other federal antitrust 
statutes (Sherman Act, Clayton Act, and amendments) 
and the Florida Antitrust Act (FAA). In doing so, the ar- 
ticle addresses some issues, including state actions for 
monetary recovery for consumers and extraterritorial- 
ity, which apply to all types of FDUTPA claims. The ar- 
ticle does not focus per se on Justice Department or FTC, 
or state criminal, enforcement authority. 
FDUTPA, as its language indicates, is fundamentally 
a consumer statute. Although the private damages sec- 
tion (§501.211(2)) was amended in 2001 to cover actions 
“brought by a person [formerly consumer] who has suf- 
fered a loss,” the legislative history expressly indicates 
that the amendment was designed to clarify that busi- 
nesses are entitled to the same remedies as individu- 
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als.‘ That history does not reflect any intent to modify 
FDUTPA’s consumer protection purpose to create a dam- 
ages remedy for competitors. This article’s position is that 
despite the language change, damages suits by competi- 
tors therefore remain disallowed. See Rush Prudential 
HMO, Inc. v. Moran et al., 127 S. Ct. 2151, 70 U.S.L.W. 
4600 (No. 001021, June 20, 2002). 

By meeting the lower standard of “anyone aggrieved,” 
however, competitors as well as consumers can have 
standing under §501.211(1) to seek declaratory or injunc- 
tive relief as to actual or likely violations which are likely 
to cause consumer injury.” FDUTPA’s substantive and 
geographic coverages add to such competitors’ antitrust 
arsenal. 


Federal Antitrust Statutes 

The Sherman Act prohibits, in general language, con- 
tracts, combinations and conspiracies in restraint of in- 
terstate commerce (see infra) or commerce with foreign 
nations (§1), as well as monopolizing, or conspiring or 
attempting to monopolize, such commerce (§2).° The 
Clayton Act prohibits, inter alia, sales, or setting a price, 
discount or rebate, on condition that the buyer not deal 
with competitors of the seller (§3; “tie-in” sales, exclu- 
sive dealing arrangements) where the effect may be to 
substantially lessen competition in interstate commerce.’ 
Those types of practices have also been held to violate 
§1 of the Sherman Act.* The Robinson-Patman Act (RPA),° 
an amendment to the Clayton Act, prohibits sellers from 
engaging in price discrimination as between different 
buyers when the effect may be to substantially lessen 
competition. 
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Under these statutes certain types 
of practices, such as price fixing be- 
tween competitors, horizontal mar- 
ket divisions, tying arrangements, 
and group boycotts, have been 
deemed so facially anticompetitive 
that plaintiffs are not required to 
offer proof of their anticompetitive 
effects (“per se” violations; although 
some evidence concerning market 
conditions and the defendant’s mar- 
ket power may be necessary to show 
that a practice fits one of the per se 
categories). For other practices, proof 
of anticompetitive effect in the rel- 
evant product or service and geo- 
graphic market is still required (the 
“Rule of Reason”)."° 

For these Sherman Act and 
Clayton Act violations, injured per- 
sons and corporations, as well as 
the attorneys general of the states 
acting as parens patriae on behalf 
of injured natural persons resid- 
ing in their states, have standing 
to bring actions for treble damages 
and costs, including reasonable 
attorneys’ fees." 

The Supreme Court in 1977 held, 
in Illinois Brick Co. v. Illinois, 431 
US. 720 (1977), that for reasons in- 
cluding judicial efficiency and avoid- 
ance of highly complex proof prob- 
lems, only direct purchasers of goods 
or services could bring claims for 
damages for Sherman Act viola- 
tions. Indirect purchasers (e.g., 
downstream purchasers in the dis- 
tribution chain) lack such standing. 

Another provision of the Clayton 
Act (§7) prohibits prospective cor- 
porate mergers and other asset ac- 
quisitions whose effects may be sub- 
stantially to lessen competition in 
any activity affecting interstate 
commerce. Consummated mergers 
and acquisitions which actually re- 
strain competition have been held 
to violate the Sherman Act.*® 

Any (other) person or corporation, 
including competitors and states, 
may seek injunctive relief against 
threatened loss or damage from any 
such prospective merger or any 
other violation of these federal an- 
titrust laws.“ 

Claims for violation of the federal 
antitrust laws may only be brought 
in federal court."® 


The Florida Antitrust Act 

The FAA (1980) tracks the 
Sherman Act’s prohibitions and 
applies them to trade or commerce 
in Florida (“in this state”; see in- 
fra).’® Courts have held that the 
FAA effectively adopts as the law 
of Florida the body of antitrust law 
developed by the federal courts 
under the Sherman Act.'’ The FAA 
similarly provides causes of action 
for treble damages and costs, in- 
cluding reasonable attorneys’ fees, 
to injured persons as well as the 
Florida attorney general and au- 
thorized state attorneys acting as 
parens patriae on behalf of natu- 
ral persons residing within the 
state.'* Additionally, any person 
may sue for equitable relief (e.g., 
an injunction) against threatened 
loss or damage by a violation.'® 

FAA claims are often brought to- 
gether with federal antitrust claims 
in federal court.” 


FDUTPA’s Substantive 
(Conduct) Coverage 

FDUTPA requires that, in con- 
struing its prohibition on unfair 
methods of competition, “due con- 
sideration and great weight” shall 
be given to the FTC’s and the fed- 
eral courts’ interpretations of 
§5(a)(1) of the FTC act.”! Accord- 
ingly, FDUTPA’s conduct coverage 
should be coextensive with the 
FTC act’s coverage in this regard 
(except as to statutorily exempt 
business activities under 
§501.212 such as insurance and 
banking). 

The Sherman Act was enacted in 
1890, and the Clayton and FTC acts 
in 1914” following the Supreme 
Court’s 1911 decision in Standard 
Oil Co. v. United States, 221 U.S. 1. 
Perhaps the most cogent explana- 
tion of the FTC act’s antitrust cov- 
erage (except for the apparent de- 
cline of the “incipiency” doctrine, 
infra) appears in the Second 
Circuit’s decision in E.J. Du Pont de 
Nemours & Co. v. FTC, 729 F.2d 128, 
136 (1984)**: 

The statute’s legislative history reveals 
that in reaction to the relatively narrow 
terms of the Sherman Act as limited by 


the Supreme Court’s adoption of the 
Rule of Reason in Standard Oil . .. Con- 
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gress sought to provide broad and flex- 
ible authority to the Commission . . . [to] 
preserve business’s freedom to compete 
from restraints .... The specific prac- 
tices that might be barred were left to 
be defined by the Commission . . . Con- 
gress’ aim was to protect society against 
oppressive anti-competitive conduct and 
thus assure that the conduct prohibited 
by the Sherman Act would be supple- 
mented as necessary and any interstices 
filled.... 

During the period since the enact- 
ment of the Federal Trade Commission 
Act the courts have established certain 
principles .... Although the Commis- 
sion may under §5 enforce the anti- 
trust laws, including the Sherman and 
Clayton Acts, FTC v. Motion Picture 
Advertising Service Co., 344 U.S. 392, 
395; 73 S. Ct. 361, 363 .. . (1953); FTC 
v. Cement Institute, 333 U.S. 683, 693, 
68 S. Ct. 793, 799 .. . (1948), it is not 
confined to their letter. It may bar in- 
cipient violations of those statutes, 
FTC v. Brown Shoe Co., 348 U.S. 316, 
321-22. 86 S. Ct. 1501, 1504 ...; Fash- 
ion Originator’s Guild v. FTC, 312 U.S. 
457, 463, 61 S. Ct. 703, 706... (1941), 
and conduct which, although not a vio- 
lation of the letter of the antitrust 
laws, is close to a violation or is con- 
trary to their spirit. FTC v. Sperry & 
Hutchinson Co., 405 U.S. 233. 239, 92 
S. Ct. 898, 903 .. . .(1972)” (emph. 
added) 


As a threshold matter, then, 
FDUTPA goes beyond the FAA by 
reaching all substantive Clayton Act 
violations. Furthermore, FDUTPA 
reaches to some extent (discussed 
infra) even beyond substantive 
Sherman Act and Clayton Act vio- 
lations. 

The federal courts have accepted 
the filling of interstices in the other 
antitrust laws to the extent of ap- 
proving FTC attempts carefully to 
expand the range of practices held 
to be illegal without the need for 
proof of anticompetitive effect. In 
Grand Union v. FTC, 300 F.2d 92 (2d 
Cir. 1962), the court held that a gro- 
cery chain’s inducement of dis- 
criminatory promotional allowances 
from its suppliers violated the FTC 
Act because it clearly contravened 
the Robinson-Patman Act’s policy 
proscribing discriminatory promo- 
tional allowances even though RPA 
itself applies only to sellers. Because 
RPA outlawed those practices per se 
without requiring proof of 
anticompetitive effects, the FTC Act 
was similarly held not to require 
such proof in that situation. Several 


ue 
iz 
34 
| 


years later, the Supreme Court in 
Atlantic Refining Co. v. FTC, 381 
U.S. 357 (1965), upheld the FTC’s 
administrative ruling that an FTC 
Act violation was made out when 
Atlantic and Goodyear Tire entered 
an agreement whereby Atlantic pro- 
moted sales of Goodyear products to 
its wholesalers and retail service 
stations in return for commissions 
on such sales. The Court held the 
FTC had properly applied the analy- 
sis appropriate to tying arrange- 
ments even though the facts did not 
precisely make out such an arrange- 
ment, and was thus not required to 
conduct a full analysis of 
anticompetitive effect or consider 
evidence of economic justification 
for the program. In FTC v. Brown 
Shoe Co., 384 U.S. 316 (1966), defen- 
dant provided special service ben- 
efits to retail shoe stores in ex- 
change for their promise to deal 
primarily in Brown shoes and not 
handle directly competitive lines. 
Although not precisely an exclusive 
dealing arrangement, the Court 
found that it directly foreclosed 
Brown’s competitors, in a similar 
manner, from selling to a substan- 
tial number of dealers. The Court on 
that basis held the FTC was not re- 
quired to present proof that the ar- 
rangement substantially lessened 
competition, and further explained 
that the FTC Act empowered the 
FTC to arrest trade restraints in 
their incipiency before they became 
“outright violation[s]” of the other 
antitrust laws.” 

However, a number of later at- 
tempts by the FTC to avoid proof 
that a practice had actual anti-com- 
petitive effects, when the practice 
was not very similar to one statuto- 
rily specified or previously held il- 
legal per se, have been disapproved 
by the courts.” For example, in Boise 
Cascade Corp. v. FTC, 637 F.2d 573 
(9th Cir. 1980), the FTC challenged 
plywood manufacturers’ system of 
delivered pricing (i.e., including 
transportation costs) which tended 
to result in very similar prices be- 
ing charged by competitors. The 
FTC, however, presented no evi- 
dence of overt collusion by the 
manufacturers, and did not prove 
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FDUTPA has opened the door to an entirely 
new class of antitrust plaintiffs, and has added 
a measure of deterrence to anticompetitive 
conduct through the enabling of (indirect 
purchaser) consumer class action litigation. 


that the practices resulted in any ex- 
actly matching price offers by com- 
petitors to a given customer. The court 
refused to apply a per se analysis, and 
held that the mere theory that wide- 
spread use of the pricing system 
posed an incipient threat to competi- 
tion did not make out an FTC Act vio- 
lation. In the Du Pont case, the two 
largest manufacturers of lead anti- 
knock gasoline additives indepen- 
dently adopted, at different times, use 
of a delivered price, and both also 
gave extra advance notice of price 
increases and used inost favored na- 
tion clauses promising that a cus- 
tomer would not have to pay a price 
higher than other customers. The 
FTC did not allege an agreement or 
conspiracy among the companies, but 
charged that the practices neverthe- 
less had the effect of substantially 
lessening price competition. The court 
held that without “collusive, preda- 
tory, restrictive or deceitful conduct,” 
it would not find an FTC Act viola- 
tion in the absence of proof either of 
anticompetitive intent or purpose or 
lack of a legitimate business reason 
for the practice. It observed that le- 
gitimate conduct, not in violation of 
the antitrust laws, can nevertheless 
have anticompetitive effects, particu- 
larly in an oligopolistic market.?’ 
Also, there is little if any recent 
FTC precedent relying on incipiency, 
and the doctrine’s continued viabil- 
ity is less than clear. While the FTC 
Act authorizes the FTC to take ac- 
tions “to prevent” unfair methods of 
competition,** an FTC administra- 
tive decision issued the same year 
as the Du Pont decision opined that 
the FTC Act requires nothing less in 
an attempted monopolization case 
than the same showing required by 


the Sherman Act: a dangerous prob- 
ability of injury to competition.” 

Note also that FTC Act antitrust 
coverage is generally subject to the 
same statutory and common law 
exemptions and immunities as pre- 
vail under the other federal anti- 
trust statutes. See,e.g.,In re Detroit 
Auto Dealers Ass’n v. FTC, 925 F.2d 
457, 461 (6th Cir. 1992), cert. denied, 
113 S. Ct. 461 (1993) (statutory and 
common law labor exemptions); 
FTC v. Ticor Title Insurance Co., 504 
U.S. 621, 634 (1992) (state action 
immunity).*° 

Thus FDUTPA, following the 
above-mentioned FTC Act prece- 
dent, covers Sherman Act and 
Clayton Act violations.*! It further- 
more covers, and can apply a per se 
analysis to other practices which are 
very similar to conduct which has 
been held to constitute per se viola- 
tions of the Sherman or Clayton acts 
but nevertheless fall without their 
outer boundaries. However, it should 
be recalled that under the 2001 
amendments to FDUTPA, the FTC 
Act precedent to which great weight 
and due consideration must be given 
is limited to that in effect as of July 
1, 2001.*” Of course, Florida courts 
must be careful and clear in inter- 
preting and applying that precedent 
to avoid raising the constitutional 
vagueness problems noted in De- 
partment of Legal Affairs v. Rogers, 
329 So. 2d 257 (Fla. 1976). 


Consumer Individual and 
Class Damages Actions 
Based on the statute’s use of the 
term “consumer” and its express 
policy of consumer protection, the 
First DCA in 1996 held, in Mack, et 
al. v. Bristol-Myers Squibb Co., 673 
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So. 2d 100 (Fla. 1st DCA 1996), that 
under FDUTPA (unlike under the 
FAA) indirect purchasers have 
standing to seek damages for price- 
fixing conspiracies. The U.S. Su- 
preme Court had in 1989, in Cali- 
fornia v. ARC America, 490 U.S. 102 
(1989), held that indirect purchaser 
actions brought under state antitrust 
statutes are not preempted by federal 
antitrust statutes or inconsistent with 
the holding in J/linois Brick. 

Thus, FDUTPA has opened the 
door to an entirely new class of an- 
titrust plaintiffs, and has added a 
great measure of deterrence to 
anticompetitive conduct through the 
enabling of (indirect purchaser) con- 
sumer class action litigation. In fact, 
by order dated August 26, 2002, the 
circuit court in Miami certified a 
consumer indirect purchaser class 
action under FDUTPA against 
Microsoft Corporation for elevated 
prices of the PCs they purchased 
attributable to monopoly-priced, 
preloaded Microsoft software.* In re 
Florida Microsoft Antitrust Litiga- 
tion, No. 99-27340-CA-11 (Shapiro, 
J.). As the order recites, at 2, “Ac- 
cording to Plaintiffs, Microsoft has 
used its monopoly power to stifle in- 
novation in the operating system 
market, create a monopoly in the 
applications market, and over- 
charge consumers in both markets 
in violation of Florida’s deceptive 
and unfair trade practices laws.” 

In Mack, the First DCA recog- 
nized that indirect purchasers may 
have problems in proving their dam- 
ages, l.e., “the difficulties of tracing 
overcharges through a distribution 
chain” and separating the amount 
which they bore from the amount 
borne by the original, direct pur- 
chaser. The Microsoft order, however, 
opines, at 15, that Plaintiffs, 
through their expert economist, 
“have presented reasonable meth- 
ods for estimating damages for each 
class member that a fact-finder 
could accept.” The order summa- 
rizes those proffered methods. 


Monetary Relief and 

Relaxed Proof Requirements 
FDUTPA contains provisions that 

substantially increase the monetary 


: 
= 
+> 
| 
1 
art 
~ 
* 


recoveries available to consumers in 
actions brought by the state. Under 
§501.207(1)(c) and (2), state attor- 
neys or the Department of Legal 
Affairs, when determining that it 
would serve the public interest, 
may bring actions on behalf of con- 
sumers or governmental entities 
“for the actual damages caused by 
a violation.” Under subsection (3), 
however, on the state’s or any in- 
terested party’s motion in such a 
case the court “may make appropri- 
ate orders, including, but not limited 
to... reimburse consumers or gov- 
ernmental entities found to have 
been damaged . . . or to grant legal, 
equitable, or other appropriate relief 
(emphasis added).” 

Section 501.207 makes no distinc- 
tion between deception and unfair 
methods of competition cases. That 
it is fully intended to apply to the 
latter is reflected in the fact that 
subsection (3)’s designated remedies 
also include ordering any defendant 
“to divest herself or himself of any 
interest in any enterprise” and or- 
dering “the dissolution or reorgani- 
zation of any enterprise.” Divesti- 
ture of an acquired entity, or part of 
the acquiring or acquired entity, is 
a classic antitrust remedy for 
anticompetitive mergers.* 

Actual damages suffered by pur- 
chasers in an antitrust case are, 
generally, the amount of the over- 
charge attributed to lessened com- 
petition.** Reimbursement, then, 
may more closely approach, or pos- 
sibly even reach, the full amount 
which the natural person or busi- 
ness consumer paid for the product 
or service, i.e., a full refund. The 
common English meaning of “reim- 
burse” supports this construction: 
Merriam-Webster’s OnLine Colle- 
giate Dictionary (2002) defines it as 
“1: to pay back to someone — repay; 
2: to make restoration of payment 
of an equivalent to.”*’ Furthermore, 
the section’s provision for “other 
appropriate relief,” beyond legal or 
equitable relief (the “legal, equi- 
table” language was added in 
FDUTPA’s 2001 amendments),** on 
its face permits relief even beyond 
that previously recognized in ac- 
tions at law or equity. Rescissionary 


relief, entailing full restoration of 
consideration, is generally accepted 
in Florida in fraud-type actions at 
common law.*® 

Full refunds would be a major 
raising of the bar in antitrust cases 
since they will frequently exceed 
treble damages (i.e. , three times the 
illegal overcharge) by a large 
amount. If awarded to indirect pur- 
chasers, full refunds could even ex- 
ceed the defendant’s total sales rev- 
enue, since they will also include the 
direct purchaser’s mark-up. Subsec- 
tion (3)’s “may make appropriate or- 
ders” language (emphasis added) in- 
dicates that the court should 
exercise its reasoned discretion in 
permitting and setting recoveries 
thereunder. As antitrust violations 
need not involve transactions pro- 
cured by or infected with deception, 
judges presumably would order re- 
funds approaching the purchase 
price only when warranted by 
highly aggravating circumstances. 
Possible examples are extremely 
large and widespread overcharges; 
serious economic effects on pur- 
chasers; and additional significant 
law violations. See discussion of 
FTC precedent infra. 

This interpretation potentially 
permits a greater recovery for con- 
sumers than would be available in 
individual or class antitrust actions 
brought by the consumers them- 
selves. It is supported, however, by 
precedent recognizing the particu- 
larly important deterrent role 
played by state enforcement of 
FDUTPA. Shortly after its enact- 
ment the Second DCA emphasized 
that role in light of the problems 
inherent in proving violators’ crimi- 
nal intent,*® and in 1999 the Third 
DCA, in Warren Technology v. Hines 
Interests Ltd. Partnership, 733 So. 2d 
1146, referred specifically to 
§501.207 as “a comprehensive ad- 
ministrative scheme of enforcing 
consumer rights and punishing 
those who engage in unfair trade 
practices” (emphasis added). Finally, 
a federal district court recently re- 
jected dismissal of a state claim for 
restitution for both direct and indi- 
rect purchasers in a competition 
case under §501.207. It reasoned 


that “the broad language of the 
Florida Act suggests that the 
Florida Legislature intended to pro- 
vide a full range of equitable mon- 
etary relief,” and also cited 
FDUTPA’s “due consideration and 
great weight [to FTC Act prece- 
dent]” directive. FTC v. Mylan Labo- 
ratories, Inc., 99 F. Supp. 2d 1, 6 
(D.D.C. 1999) (companion case by 
numerous state attorneys general 
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for violations of Sherman Act and 
state antitrust statutes;*! see dis- 
cussion infra). Interpreting these 
subsections” to permit state pursuit 
of recovery up to full refunds is fur- 
ther supported, generally, by the 
statutory requirement that FDUTPA 
be construed liberally*® to promote 
its policy of consumer protection. 
The reasoned discretion to be ex- 
ercised on a case-by-case basis by 
state enforcers in deciding the appro- 
priate measure of relief to seek or 
endorse, and by the Court in deter- 
mining the appropriate remed(ies) to 
award, will help ensure that such 
public actions achieve the optimal 
balance of deterrence of future vio- 
lations and remediation of past ones. 


FTC Precedent for 
Refunds to Consumers 

The above interpretation of “reim- 
burse” finds a measure of additional 
support in FTC precedent. A 1975 
amendment to the FTC Act, 15 
U.S.C. §53(b), provides that in 
proper cases under §5 of the FTC Act 
a district court may enter a perma- 
nent injunction. That amendment’s 
grant of equitable jurisdiction to the 
federal courts has consistently been 
held to invoke the full panoply of the 
federal courts’ equitable powers (in- 
cluding restitution). Furthermore, 
as the 11th Circuit has observed in 
§53(b) actions, “[s]ince the public 
interest is involved in a proceeding 
of this nature, those equitable pow- 
ers assume an even broader and 
more flexible character than when 
only a private controversy is at 
stake” (citing Supreme Court pre- 
cedent).** 

In the first such published federal 
court decision, an FTC defendant 
was ordered to pay 12 deceived fran- 
chise investors the full amount of 
their $290,000 investments, even 
though the defendant’s commissions 
earned on those investments was 
less than $50,000. FTC v. H.N. 
Singer, Inc., 1982-83 Trade Cases 
(CCH) 965,011 (N.D. Cal. 1982). Full 
refunds, sometimes with refine- 
ments, have been ordered and up- 
held in numerous subsequent decep- 
tion cases brought by the FTC.“ In 
fact, in a case handled by this au- 
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thor the district court in Miami held, 
inter alia, that releases previously 
executed by consumers upon receiv- 
ing partial refunds from defendants 
were inapplicable, and did not pre- 
clude refunds of remainders of in- 
vestments, in a FTC restitution ac- 
tion.*® (At least one district court 
opinion, however, used profits as the 
measure of restitution.)*’ The deci- 
sions variously cite deterring others 
from engaging in similar conduct, 
preventing unjust enrichment by 
wrongdoers, and compensating vic- 
tims as the rationales for ordering 
such relief. However, those which 
analyzed the issue relied on the 
misleading inducement of consum- 
ers to enter the transaction, an ele- 
ment not ordinarily present in un- 
fair methods of competition cases. 
The FTC, however, has recently 
begun to broach the measure of re- 
covery issue in such unfair methods 
of competition cases. In 1999 in FTC 
v. Mylan Laboratories, 62 F. Supp. 
2d at 25, the court, relying on the 
precedent in deception cases, inter- 
preted §53(b) to permit the FTC 
similarly to seek monetary relief for 
consumers in a competition case. 
The FTC (and the states) had al- 
leged that defendant generic drug 
company sought and obtained exclu- 
sive licenses from suppliers for in- 
gredients for two of its generic 
drugs, cutting off access thereto by 
its competitors. It subsequently 
raised the price of one to various 
classes of customers by from 1,900 
to 3,200 percent, and of the other by 
from 1,900 to 2,600 percent. The 
court denied the defendants’ motion 
to dismiss the FTC’s request for 
“disgorgement and restitution in an 
amount exceeding $120 million plus 
interest, as ... necessary to redress 
and prevent recurrence of defen- 
dants’ violations of Section 5(a) of 
the FTC Act.”** The court, while stat- 
ing that “the precise form of mon- 
etary relief differs among the cases,” 
relied among others on the Eighth 
Circuit’s Security Rare Coin and the 
Seventh Circuit’s Febre decisions for 
“the FTC’s ability to seek 
disgorgement in the courts.”** Both 
decisions had explicitly approved 
full refunds to consumers, even 


though they exceeded the amounts 
of unjust enrichment. The district 
court thus left open the measure(s) 
of such relief. 

The majority of commissioners, 
who in November 2000 voted to ap- 
prove the $100 million settlement,*° 
noted in a public statement that 
“(tlhe measure of disgorgement is 
easily calculated—it is simply the 
totality of Mylan’s unjust enrich- 
ment... the full amount of the over- 
charge.” They further opined that 
disgorgement’s use in competition 
cases should be limited to those “in 
which defendants have engaged in 
particularly egregious conduct.” A 
dissenting commissioner publicly 
stated that disgorgement could cre- 
ate “a genuine risk of over-deter- 
rence, particularly if §13(b) recov- 
eries are potentially available 
across the full reach of the 
commission’s antitrust jurisdiction 
and if state authorities exercise 
comparable powers”! 

In April 2001 the FTC filed, for 
disgorgement of $19 million in un- 
lawful profits, a federal court case 
against the Hearst Trust,” alleging 
that it illegally acquired a monopoly 
over a key drug information data 
base through its acquisition of its 
main competitor in that market. As 
aggravating circumstances, the 
trust allegedly had illegally with- 
held from the FTC important pre- 
merger reporting documentation™ 
and instituted “drastic” price in- 
creases following the merger, i.e., 
that in some instances more than 
doubled or tripled the fees previ- 
ously charged. The case settled in 
December 2001. 

The FTC seems sometimes to 
have used the term restitution as in- 
terchangeable with disgorgement in 
referring to return of overcharges in 
competition cases (rather than re- 
turn of the purchase price). How- 
ever, that it has not conclusively 
ruled out monetary relief beyond the 
amount of overcharge is reflected in 
its subsequent notice published at 
66 Fed. Register 67254 (Dec. 28, 
2001) soliciting public comment 
(now closed) on the factors it should 
consider in seeking monetary relief 
in competition cases and how it 
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should be calculated. That notice 
treats disgorgement and restitution 
as referring to different measures 
of relief. Question (5) states: 

In light of the fact that disgorgement 
and restitution have distinct theoreti- 
cal underpinnings and equitable ration- 
ales, are there circumstances in compe- 
tition cases in which one or the other of 
these remedies is more appropriate? 
What are the circumstances that should 
inform such decisions? 


As of the time of submission of 
this article, the FTC had not yet 
taken a public position on these fac- 
tors. That the FTC remains open 
and, at least arguably, flexible as to 
proper measure of relief in a given 
case is further reflected in the FTC 
office of general counsel’s “A Brief 
Overview of the Federal Trade 
Commission’s Investigative and 
Law Enforcement Authority, Re- 
vised, September 2002.” Although 
it uses “restitution” narrowly in its 
antitrust section, the overview cites 
Mylan Laboratories for the proposi- 
tion that “(t]he Commission may 
also obtain permanent injunctive 
relief against an antitrust violation 
in an appropriate case, as well as 
disgorgement of unjust enrichment, 
restitution for injury suffered by 
consumers (e.g., the refund of over- 
charges attributable to price-fixing) 
or other appropriate equitable rem- 
edies.” (emphasis added). Note that 
in its consumer protection section 
the same term (“restitution and re- 
scission of contracts”) is used to de- 
scribe monetary equitable relief 
which court decisions have clearly 
indicated may include purchase 
price refunds. 

If and when the FTC issues a pub- 
lic policy statement in follow-up to 
its Federal Register request for com- 
ment, its analysis could be a useful 
resource for the Florida courts in 
considering what types of circum- 
stances justify awarding monetary 
relief beyond amount of over- 
charges. However, Florida courts 
will not obligated (absent further 
amendment to FDUTPA) to defer to 
it or to the FTC’s above-mentioned 
overview due to their post-July 1, 
2001 dates. 

In any event, §501.207(3) of 
FDUTPA clearly extends beyond the 


FTC Act and its precedent by explic- 
itly referring to “other appropriate 
relief,” even in addition to that 
available at law or equity. Florida 
courts’ exercise of discretion in order- 
ing and calculating relief under the 
section should therefore be informed 
but not limited by FTC precedent. 


Relaxed Proof 

Section 501.207’s permission to 
order monetary recoveries for con- 
sumers beyond the amount of ille- 
gal overcharge also implicitly per- 
mits the courts to exercise their 
discretion to dispense with the re- 
quirement to prove the amount of 
the overcharge borne by consumers. 
Such a relaxation of proof require- 
ments is consistent with the public 
purposes of government enforce- 
ment actions to deter wrongs. See, 
e.g., the presumption of reliance to 
which the FTC has been held en- 
titled in §53(b) deception cases seek- 
ing restitution for consumers.” Such 
dispensation is also consistent with 
§501.207(7)’s relaxation of proof re- 
quirements in allowing hearsay evi- 
dence under the same conditions set 
out in Fed. R. Ev. 807. 


Relief for Consumers 
and Competitors 

RPA extends only to activities “in 
[interstate] commerce,” as con- 
trasted with the Sherman Act and 
the Clayton Act’s merger provision, 
which apply to activities that are “in 
[interstate]*’ commerce” or “affect” 
or have “an effect on” [interstate] 
commerce.** “In commerce” refers to 
“the flow of interstate commerce— 
the practical, economic continuity in 
the generation of goods and services 
for interstate markets and their 
transport or distribution to the con- 
sumer.” “Affecting commerce” re- 
quires only that defendant’s activ- 
ity have an effect on some other 
appreciable activity demonstrably 
in interstate commerce. RPA thus 
will not reach some price discrimi- 
nation by and between Florida com- 
panies with respect to wholly in- 
state business. Thus, Florida 
plaintiffs cannot reach such activi- 
ties via the Clayton Act or via the 
FAA, whose language does not track 


the Clayton Act prohibitions.® 

As discussed above, however, the 
FTC Act and therefore FDUTPA 
reach all types of substantive con- 
duct reached by the Clayton Act or 
the Sherman Act. When it is a close 
question as to whether, for instance, 
price discrimination conduct by and 
between Florida corporations meets 
the “in [interstate] commerce” test, 
asserting a FDUTPA claim in state 
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There is conflicting precedent on whether 
suits by out-of-state plaintiffs against in-state 
defendants are permissible under FDUTPA, 
while no decision holds such plaintiffs have 


standing under FAA. 


court will avoid the necessity of 
making any showing that such test 
is met. Of course, if a purchaser 
plaintiff wishes to pursue treble 
damages, or a competitor wishes to 
pursue such damages rather than 
just declaratory or injunctive relief, 
it will file (and attempt to remain) 
in federal court by also asserting an 
RPA claim under the Clayton Act. 

While prospective mergers be- 
tween Florida businesses operating 
solely in-state need only meet the 
“affect [interstate] commerce” test 
for federal jurisdiction, FDUTPA 
nonetheless ensures any such 
merger can be challenged by a com- 
petitor, consumer, or the state in 
state court. 


Extraterritoriality 

The extraterritoriality of state 
antitrust statutes, i.e., coverage of 
out-of-state activity or defendants, 
has significance when a plaintiff 
seeks to reach conduct not covered 
by, or obtain remedies not available 
under, the Sherman or Clayton acts. 
It is also significant when the plain- 
tiff has a choice but desires to liti- 
gate in state court. 

As a starting point, FAA’s prohi- 
bitions refer to restraints of trade 
or commerce or monopolization of 
commerce “in this state,” while 
FDUTPA has no such limiting lan- 
guage. Its definition of “trade or 
commerce” refers to “sale...of any 
good or service...wherever situ- 
ated.”® 

When the defendant is out-of- 
state but is engaged in practices 
having anticompetitive effects in 
Florida, the Florida courts have ju- 
risdiction under either FDUTPA or 
FAA so long as the long-arm stat- 
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ute and minimum contacts are sat- 
isfied. In Executech Business Sys- 
tems, Inc. v. New Oji, 752 So.2d 582, 
the Florida Supreme Court in Janu- 
ary 2000 held, in a FDUTPA price- 
fixing case brought by an in-state 
customer against foreign suppliers, 
that so long as the complaint alleged 
an in-state effect (price fixing activi- 
ties designed to inflate prices 
throughout the United States) a 
motion to dismiss for lack of per- 
sonal jurisdiction was properly de- 
nied. In June 2000 the Second DCA 
in Oce Printing v. Mailers Data Ser- 
vice, 760 So. 2d 1037, a proposed 
class action against foreign defen- 
dants, opined that both FAA and 
FDUTPA apply when there is an 
effect on trade in Florida, regardless 
of where the actions giving rise to 
the effect occur.™ 

A related issue is whether 
FDUTPA and FAA can reach an in- 
state defendant’s conduct directed 
out-of-state. One relevant scenario 
is when the state wishes to act 
against a wrongdoing resident de- 
spite a lack of in-state injury. An- 
other likely scenario is when an in- 
jured, out-of-state private plaintiff 
wishes to sue in Florida. 

In July 2000 the Third DCA in 
Millenium Communications & Ful- 
fillment, Inc. v. Office of the Attorney 
General, 761 So. 2d 1256, held that 
FDUTPA’s above-mentioned statu- 
tory language permitted the state to 
bring an enforcement suit against a 
Florida corporation whose sales ac- 
tivities were directed only at out-of- 
state consumers. FAA’s limiting lan- 
guage would not appear to permit 
such coverage of sales directed out- 
of-state. It is unclear from the deci- 
sion, which refers explicitly to the 


state’s FDUTPA enforcement au- 
thority, whether it would extend to 
the additional scenario of a Florida 
corporation having multi-state op- 
erations and alleging competitive 
injury to its out-of-state business by 
another Florida, or a foreign, corpo- 
ration. Florida arguably has a 
greater interest when both plaintiff 
and defendant are in- state. 

There is conflicting precedent on 
whether suits by out-of-state plain- 
tiffs against in-state defendants are 
permissible under FDUTPA, while 
no decision holds such plaintiffs have 
standing under FAA. In January 
1999, the Fourth DCA ruled 
conclusorily in a discovery dispute 
that FDUTPA does not apply to out- 
of-state plaintiffs. Coastal Physician 
Services of Broward County v. Ortiz, 
764 So. 2d 7. However, later that year 
it affirmed the certification of a na- 
tionwide FDUTPA consumer class 
action in Renaissance Cruises, Inc. v. 
Glassman, 738 So. 2d 436, and in 
2000 the Third DCA cited that deci- 
sion approvingly in reaching its de- 
cision in Millennium Communica- 
tions. In Oce the Second DCA had 
reversed a nationwide consumer 
class action certification under both 
FAA and FDUTPA. It noted FAA's “in 
state” language, but nevertheless 
reached the same result under 
FDUTPA on the (conclusory) ground 
that as state statutory schemes, they 
do not permit suits by foreigners. 

In any event, the above extrater- 
ritoriality scenarios do not appear to 
raise Constitutional problems. While 
the Commerce Clause gives Con- 
gress the authority to regulate inter- 
state commerce, a state law having 
interstate as well as intrastate ef- 
fects is generally permissible under 
the Supreme Court’s balancing test 
stated in Pike v. Bruce Church, Inc., 
397 U.S. 137, 142 (1972), if it “regu- 
lates evenhandedly to effectuate a 
legitimate public interest, and its 
effects on interstate commerce are 
only incidental . . . unless the bur- 
den imposed on such commerce is 
clearly excessive in relation to the 
putative local benefits.” 

Moreover, in the antitrust field 
state regulation is accorded substan- 
tial berth. In holding that state an- 
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titrust statutes permitting recovery 
by indirect purchasers were not pre- 
empted by federal antitrust laws, the 
Court in California v. ARC America 
observed that many states provided 
statutory or common law remedies 
against monopolies and unfair busi- 
ness practices prior to the passage 
of the Sherman Act. The Court found 
its legislative history reflected that 
“Congress intended the federal an- 
titrust laws to supplement, not dis- 
place, state antitrust remedies.” 
While the application of some state 
antitrust laws in certain situations 
have been held preempted by the 
Commerce Clause,” none of the 
Florida decisions approving extrater- 
ritoriality appears impermissibly to 
“directly interfere with or burden [in- 
terstate] commerce.”®* 

One antitrust authority’s reason- 
ing suggests that even the state’s 
challenge under FDUTPA to (solely) 
the local aspects of an interstate 
merger would likely pass muster, so 
long as it does not incidentally “im- 
pose requirements beyond those ac- 
cepted by federal antitrust authori- 
ties directly on assets or conduct in 
other states.” 


Conclusion 

FDUTPA provides to individual 
and business consumers, as well as 
competitors (through injunctive and 
declaratory relief), some additional 
substantive protection from 
anticompetitive conduct beyond 
that afforded by the Sherman or 
Clayton acts or the FAA. It also en- 
ables them to reach some price dis- 
crimination and prospective merg- 
ers activities which, by reason of 
their wholly intrastate nature, 
might avoid Clayton Act coverage. 
Even when targeted practices impli- 
cate interstate commerce, FDUTPA 
will usually permit Sherman and 
Clayton act violations to be pursued 
in state court. However, FDUTPA’s 
greatest contributions appear to be 
these: first, it expands the class of 
antitrust plaintiffs entitled to mon- 
etary relief to indirect purchasers, 
i.e., ultimate consumers. Second, in 
egregious cases it expands monetary 
relief available to consumers, 
through actions brought by the state 


on their behalf, up to potentially full 
refunds of the purchase price. In 
all these ways FDUTPA adds sub- 
stantially to the deterrence of 
anticompetitive conduct in 
Florida, and to the recoveries 
available to Florida individual and 
business consumers for competi- 
tive injury in Florida from conduct 
originating in or out of state. O 


1 Fra. Star. §501.204(1). 

2 15 US.C. §45(a). 

3 Section 501.202(1), (2). 

4 See David J. Federbush, Obtaining 
Relief for Deceptive Practices Under 
FDUTPA, 75 F1a. B.J. 22, 30 (Nov. 2001). 
That article, at page 28, maintained in- 
ter alia that based on the Supreme 
Court’s Affiliated Ute decision there 
should be a rebuttable presumption of 
reliance in nonclass FDUTPA damages 
actions based on omissions of material 
information. Part of the Court’s reason- 
ing was that there was a duty to disclose 
based on the individual defendants’ po- 
sition as a market maker of the securi- 
ties. The article contended that the 
seller-consumer relationship was even 
more direct. However, in Affiliated Ute 
the duty arose not from contractual priv- 
ity between parties but rather from the 
facilitating role played by defendants, 
who in actuality were in a position to 
gain financially from plaintiffs’ transac- 
tions. See also Chasins v. Smith, Barney 
& Co., 438 F.2d 1167, 1172 (2d Cir. 1970) 
(market maker had potential conflict of 
interest with client), cited in Affiliated 
Ute, 406 U.S. at 153. Thus, the author 
on further consideration submits that 
with respect to nonclass omissions 
claims, applying a rebuttable presump- 
tion of reliance is supported by FTC pre- 
cedent and its rationale when something 
beyond the ordinary arm’s-length pro- 
vider-consumer relationship is present 
and gives rise to a duty to disclose, e.g., 
facts indicating a facilitating or fiduciary 
role played by or a potential but 
nonobvious conflict of interest on behalf 
of defendant, or circumstances such that 
the consumer’s burden of proof would 
be inordinately difficult to meet. 

5 Federbush, supra note 4, at 29. 

$1, 2. 

715 US.C. §§14. 

8 See, e.g., U.S. v. Microsoft Corp., 87 F. 
Supp. 2d 30, 47, 51 (D.D.C. 2000), aff'd, 
in part, rev'd in part, remanded in part 
on other grounds, 253 F.3d 34 (D.C. Cir. 
2001). 

15 U.S.C. §§13, 13a, 13b, 21a. 

10 See, e.g., All Care Nursing Service, 
Inc. v. High Tech Staffing Services, Inc., 
135 F.3d 740 (11th Cir. 1988), cert. den., 
526 U.S. 1016 (1999). 

115 US.C. §§15, 15a—15g. 

12215 U.S.C. §18. 

13 United States v. First National Bank, 
376 U.S. 665, 671-72 (1964). 


415 US.C. §§18a(f), 25, 26; Hawaii v. 
Standard Oil, 405 U.S. 251, 261 (1972); 
Burch v. Goodyear Tire & Rubber, 554 
F.2d 633 (4th Cir. 1977) (state acting as 
parens patriae suing for injunctive re- 
lief); California v. Sutter Health System, 
84 F. Supp. 2d 1059, 1066 (N.D. Cal. 
2000) (injunction against prospective 
merger). 

18 15 U.S.C. §§4, 9, 15, 15a, 25, 26; 15 
US.C. §§45(a) et seq. (FTC Act). 

16 Stat. §§542.18 (Restraint of 
trade or commerce—Every contract, 
combination, or conspiracy in restraint 
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of trade or commerce in this state is 
unlawful), §542.19 (monopolization; at- 
tempts, combinations, or conspiracies to 
monopolize—It is unlawful for any per- 
son to monopolize, attempt to monopo- 
lize, or combine or conspire with any 
other person or persons to monopolize 
any part of trade or commerce in this 
state. See Fina Oil & Chemical Co. v. 
Boyette, 530 So. 2d 1037, 1039 (Fla. 1st 
D.C.A. 1988) (interstate commerce need 
not be affected). 

17 See St. Petersburg Yacht Charters v. 
Charles Morgan Yacht, 457 So. 2d 1028, 
1031 (Fla. 2d D.C.A. 1984), accord, Mor- 
ris Communications v. PGA Tour, 117 
Fed. Supp. 2d 1322, 1326 n.3 (M.D. Fla. 
2000); Greenberg v. Mt. Sinai Medical 
Center, 629 So. 2d 252, 256 (Fla. 3d 
D.C.A. 1993); All Care Nursing, 135 F.3d 
at 745 n.11. 

8 Section 542.22. 

19 Section 542.23. 

20 See, e.g., All Care Nursing, 135 F.3d 
740; Balogh’s of Coral Gables v. Getz, 510 
F. Supp. 741 (S.D. Fla. 1981). 

21 Section 501.204(2). 

22 Section 501.212. Additionally, under 
§501.203(3)(c), violations of FDUTPA 
may also be based on any law, statute, 
rule, regulation or ordinance which pro- 
scribes unfair methods of competition. 
There are many such Florida statutes 
which include, in their enumerated lists 
of unfair or deceptive practices, specified 
anticompetitive practices. See, e.g., 
§634.282 (motor vehicle service agree- 
ment companies); §497.445 (funeral and 
cemetery services); §686.413 (manufac- 
turing and distribution of farm equip- 
ment). 

23 The FTC Act’s prohibition of unfair 
or deceptive acts or practices was added 
by amendment in 1938. See FTC v. 
Sperry & Hutchinson, 405 U.S. 233, 244 
(1972). 


24 Accord, United Airlines v. CAB, 766 
F. 2d 1107, 1114 (7th Cir. 1985). 

25 See also Fashion Originator’s Guild, 
312 US. at 466. 

26 See 1 ABA Antitrust Law Section, An- 
titrust Law Developments (Fourth) 
(1997), at pp. 556-63. 

27 See also FTC v. Abbott Laboratories, 
853 F. Supp. 526 (D.D.C. 1994). 

28 15 U.S.C. §45(a)(2). 

2° General Foods Corp., 103 F.T.C. 204, 
366 (1984) (“to distinguish between an 
attempt to monopolize and an incipient 
attempt on the basis of potential mar- 
ket power is to engage in such fine dis- 
tinctions as to challenge the legal phi- 
losopher, let alone the competitor trying 
to conform its conduct to the law.”) But 
see The Coca Cola Company, 117 F.T.C. 
795, 914 (1994), finding its contractual 
agreement to purchase Dr. Pepper in it- 
self violated the FTC Act independent 
of whether it violated of the Clayton Act; 
see infra in text. 

3°In Major League Baseball v. 
Butterworth, 181 F. Supp. 2d 1316 (M.D. 
Fla. 2001), notice of appeal filed, the court 
applied the common law baseball exemp- 
tion in enjoining enforcement of state 
civil investigative demands issued under 
FAA and addressing competitive effects 
of proposed major league contraction. In 
response to the state’s contention that the 
demands were valid under FDUTPA, the 
court observed the exemption did not 
foreclose the state from investigating 
FDUTPA violations, but it appeared that 
it was referring to violations involving 
unfair or deceptive practices, and not 
unfair methods of competition. It further 
stated that the issue of state authority 
to investigate league contraction under 
FDUTPA was not properly before it. 

31 See also FTC v. Indiana Federation 
of Dentists, 476 U.S. 447, 454 (1986). 

82 Section 501.204(2), per 2001 amend- 
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ments to FDUTPA. See S208 (S 
0208ER), 2001 Fla. Laws ch. 39, amend- 
ing §501.204(2); www.leg.state.fl.us/. 

33 See Suit against Microsoft now a 
class action in Miami, Miami Bus!- 
NESS REviEw, Sept. 4, 2002, at p. A7; 
Microsoft Suit ruled a class action, THE 
Miami HERALD, Sept. 4, 2002, p. C1; court 
on-line docket sheet. 

34 Mack, 673 So.2d at 107, citing I/li- 
nois Brick. 

3° United States v. E.I. DuPont de 
Nemours & Co., 366 U.S. 316 (1961); 
California v. America Stores, 495 U.S. 
271 (1990). 

36 Tllinois Brick, 431 U.S. 720. 

37 See also American Heritage Dictio- 
nary of the English Language (online), 
4th ed. (2000): 1. To repay (money spent); 
refund. 2. To pay back or compensate 
(another party) for money spent or 
losses. 

38 See Senate Staff Analysis and Economic 
Impact Statement, CS/SB 208, March 22, 
2001, at p. 6 (www.leg.state.fl.us/). 

89 See, e.g., Mulle v. Scheiler, 484 So. 2d 
47 (Fla. 5th D.C.A. 1986), rev. den., 492 
So. 2d 1334 (1986) (plaintiff excused 
from restoring consideration); Turner v. 
Fitzsimmons, 673 So. 2d 532 (Fla. 1st 
D.C.A. 1996). 

40 Shevin v. Thuotte, 339 So. 2d 253, 255 
(Fla. 2d D.C.A. 1976). 

“! The court had dismissed Florida’s 
claim for restitution under FAA on the 
grounds that it did not expressly autho- 
rize such relief. Opinion and Order dated 
December 14, 1999 (Case No. 98-3115 
(TFH), dkt. nos.110, 111. 

42 Turner v. Tokai Financial Services, 
Inc., 767 So. 2d 494 (Fla. 2d D.C.A. 2000) 
(all of statute’s subsections must be read 
together to determine statute’s mean- 
ing). Also, the civil penalty section 
(§501.2075) provides that the state or 
court may waive a civil penalty if the 
defendant “has previously made full res- 
titution or reimbursement or has paid 
actual damages to consumers or govern- 
mental entities which have been in- 
jured.” This language further confirms 
that reimbursement is not the same as 
or limited by actual damages. It may be 
that “restitution” and “reimbursement” 
are used here interchangeably, or sim- 
ply are both set forth for inclusiveness 
purposes to ensure that there is power 
to grant waiver if any reasonable mea- 
sure of recompense has been under- 
taken by the defendant. 

48 Section 501.202. 

44 FTC v. US. Oil & Gas Corp., 748 F.2d 
1431, 1434 (11th Cir. 1984); FTC v. Gem 
Merchandising Corp., 87 F.3d 466, 468 
(11th Cir. 1996). 

* FTC v. International Diamond Corp., 
1983-2 Trade Cases (CCH) 965, 725 at 
69,709 (N.D. Cal. 1983); FTC v. Kitco of 
Nevada, 612 F. Supp. 1282, 1295 (D. 
Minn. 1985) (business opportunity invest- 
ment; subtracting profits made by inves- 
tor); FTC v. Security Rare Coin & Bul- 
lion Corp., 931 F.3d 1312, 1316 (8th Cir. 
1991) (ordering monetary equivalent of 
rescission was not abuse of discretion, 
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even though customers’ losses exceeded 
defendant’s gains through its “con 
game”); FTC v. Figgie International, Inc., 
994 F.2d 595, 606 (9th Cir. 1993) (any 
excess that cannot be distributed to con- 
sumers must be returned to defendant; 
FTC v. Febre, 128 F.3d 530, 535-37 (7th 
Cir. 1997) (remedy prevents defendant 
from being unjustly enriched by his fraud 
and places the deceived consumer in the 
same position he would have occupied 
had the seller not induced him to enter 
into the transaction; to extent payment 
to consumers not feasible, excess to be 
paid to U.S. Treasury); McGregor v. 
Chierico, 206 F.3d 1378, 1387 (11th Cir. 
2000) (action by receiver appointed in 
FTC case; monetary award for amount 
of gross sales made pursuant to contempt 
motion, but court explicitly followed a 
§13(b) analysis; full refund appropriate 
because seller’s misrepresentations 
tainted the customers’ purchasing deci- 
sions). See also FTC v. Atlantex Associ- 
ates, 1987-2 Trade Cases (CCH) 959,245 
(S.D. Fla. 1987) (amount invested less 
amounts previously returned); FTC v. 
National Business Consultants, Inc., 781 
F. Supp. 1136, 11438 (E.D. La. 1991) (pur- 
chase price less refunds previously made 
by seller or money earned on investment; 
deduction of money earned however in- 
appropriate in this franchise case in light 
of difficulty in obtaining return of “per- 
formance deposits.”). 

46 FTC v. U.S. Oil & Gas Corp., 1987 
U.S. Dist. Lexis 16137, at 64 (S.D. Fla. 
1987). 

7 FTC v. Wilcox, 926 F. Supp. 1091, 
1106 (S.D. Fla. 1995) (recommendation 
of magistrate judge). See also FTC v. 
Pantron I Corp., 33 F.3d 1088, 1103 (9th 
Cir. 1994) (monetary relief to extent of 
defendant’s “unjust enrichment,” al- 
though measure unclear and citation 
made to other case’s language as to “re- 
turn their money”); FTC v. Gem Mer- 
chandising, 87 F.3d 466 (measure of re- 
lief ordered ($100 to each of 5,000 
consumers) was unclear; compensating 
victims and deterring others from en- 
gaging in similar conduct); FTC v. Amy 
Travel Service, Inc., 875 F.2d 564, 570 
(7th Cir. 1989) (measure unclear; no re- 
funds to consumers who accepted and 
made use of sold services). 

48 Complaint, Prayer for Relief at 94. 
See www.ftc.gov. 

4 FTC v. Mylan Laboratories, 62 F. 
Supp. 2d at 37. 

5° See also 205 F.R.D. 369 (D.D.C. 2002) 
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(court approval of settlement). 

°! The majority cited a number of fed- 
eral decisions to the effect that “[clourts 
have routinely coordinated remedies in 
government disgorgement actions and 
private damage actions, and are readily 
able to surmount the potential problem 
of duplicative recovery.” See press re- 
lease, November 20, 2000, www.ftc.gov. 

52 Civil No. 1: 01CV00734 (D.D.C.). 

53 An amendment to the Clayton Act 
known as “Hart-Scott-Rodino,” 15 U.S.C. 
§§18, 18a. 

*4 See press release, April 4, 2001, 
www.ftc.gov. 

www.fte.gov/oge/brfovrvw.htm/. 

°6 Federbush, supra note 4, at 27. 

57 15 U.S.C. §12(a) defines “commerce” 
as “trade or commerce among the sev- 
eral States and with foreign nations.” 

58 McLain v. Real Estate Board of New 
Orleans, 444 U.S. 232 (1980). 

°° Gulf Oil v. Copp Paving Co., 419 US. 
186, 195 (1974). 

6° See McLain, 444 U.S. 232. Under the 
Supreme Court’s 1991 decision in Sum- 
mit Health, Ltd. v. Pinhas, 500 U.S. 322, 
much if not most in-state activity in re- 
straint of trade will meet that standard. 
The Court held that allegations that a 
hospital and other health care provid- 
ers’ boycott to exclude an ophthalmolo- 
gist from the ability to practice in Los 
Angeles were sufficient for federal sub- 
ject matter jurisdiction. 

81 See ABA Antitrust Law SEcTION, 
State ANTITRUST PRACTICE AND STATUTES 
(1990), vol. 1 at p. Florida 11-7. 

® Section 501.203(8). 

63 Accord, Wendt v. Horowitz, et all., 
2002 Fla. LEXIS 1392, 27 Fia. L. WEEKLY 
$572 (Fla., June 13, 2002). 

64 See also Morsani f/u/b/o Tampa 
Bay Baseball Group, Inc. v. Major League 
Baseball, 663 So. 2d 653, 657 (Fla. 3d 
D.C.A. 1995) (FAA claim; efforts by 
plaintiff to acquire major league base- 
ball team in Florida); Miles v. America 
Online, 202 F.R.D. 297 (M.D. Fla. 2001) 
(certifying nationwide class action un- 
der FDUTPA, other state little FTC acts 
and other claims against out-of-state 
defendant, reserving option to create or 
decertify subclasses under the other 
state statutes). 

6 Millenium Communications, 761 
So.2d at 1262. 

66 FLOYD AND SULLIVAN, PRIVATE ANTI- 
TRUST ACTIONS: THE STRUCTURE AND PRo- 
CESS OF Civi. ANTITRUST LITIGATION §2.2.4 
(1996). 

67 See, e.g., Flood v. Kuhn, 407 U.S. 258, 
284-85 (1972) (the burden on interstate 
commerce outweighs the states’ inter- 
ests in regulating professional baseball’s 
reserve system); K-S Pharmacies, Inc. v. 
American Home Products Corp., 962 
F.2d 728, 730 (7th Cir. 1992) (Wisconsin 
statute prohibiting price discrimination 
in wholesale of prescription drugs con- 
strued to apply solely to purchases 
within the state, as applicability to out- 
of-state purchases would violate the 
Commerce Clause); Pike, 397 U.S. at 141 
(statutes requiring processing of goods 


in home state before shipping to a sis- 
ter state violate Commerce Clause). 

88 Edgar v. Mite Corp., 457 U.S. 624, 642 
(1982). See also Oil Resources, Inc. v. 
State of Florida Dept. of Banking, 583 
F. Supp. 1027 (S.D. Fla. 1984), aff'd, 746 
F.2d 814 (11th Cir. 1984) (state enforce- 
ment action against Florida corporation 
selling securities to foreign residents 
only did not violate commerce clause, 
noting state’s interest in upholding its 
general commercial reputation; citing 
Pike and Edgar). 

°° Floyd and Sullivan, supra note 66. 
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Labor and Employment Law 


The Proverbial “Get Out of Jail Free” Card— 
The Ninth Circuit’s Treatment of Addiction 
Under Hernandez v. Hughes Missile Systems Co. 


n employer refuses to re- 

hire a former employee 

who was given the oppor- 

tunity and voluntarily 
chose to resign in lieu of being ter- 
minated for undisputedly testing 
positive for cocaine use while at 
work. The employer makes the de- 
cision not to rehire pursuant to a 
corporate policy that uniformly pro- 
hibits the rehiring of employees 
who have been terminated or who 
have resigned in lieu of termination 
because they violated a company 
rule or regulation. There is no fac- 
tual dispute that the corporate re- 
employment policy has been uni- 
formly applied to all former 
employees or that this particular 
former employee was correctly and 
legally required to resign in lieu of 
termination. 

However, because this particular 
employee happens to have suffered 
from an addiction, the Ninth Cir- 
cuit Court of Appeals has concluded 
that he has the right to sue his 
former employer for discrimination 
under the Americans with Disabili- 
ties Act arising from the decision 
not to rehire him. How the Ninth 
Circuit reached this somewhat re- 
markable conclusion in Hernandez 
v. Hughes Missile Systems Company, 
2002 WL 1275603 (9th Cir. 2002), 
requires further explanation. 


The Background Story 

The employee, Joel Hernandez, 
worked as a calibration service 
technician for Hughes Missile Sys- 
tems Company (“Hughes”). While at 
work, Hernandez was given a drug 
test that yielded positive results for 
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by Edward G. Guedes 


The Ninth Circuit 
has concluded that 
[an employee] has 
the right to sue his 
former employer for 

discrimination under 
the ADA arising from 
the decision not to 
rehire him. 


cocaine use. He was given the op- 
tion to resign in lieu of being ter- 
minated, which he chose to do.! 
There was no evidence that 
Hernandez was coerced to resign or 
that his resignation in lieu of ter- 
mination was in any way unlawful. 
In fact, Hernandez neither chal- 
lenged the legality of his resigna- 
tion nor questioned the finding that 
he was using illegal drugs. 

More than two years later, 
Hernandez reapplied for a position 
with Hughes and indicated in the 
application that he had previously 
been employed by the company. 
When Hughes rejected the applica- 
tion, Hernandez filed a charge of 
discrimination with the Equal Em- 
ployment Opportunity Commission 
alleging that he had been discrimi- 
nated against on the basis of his dis- 


ability, more specifically, his record 
of drug addiction.” In response to 
the EEOC charge, Hughes argued 
that Hernandez’s application had 
been rejected because of “his dem- 
onstrated drug use while previously 
employed” and because the com- 
pany enjoyed the “right to deny re- 
employment to employees termi- 
nated for violation of Company 
rules and regulations.”® 

During the course of litigation, 
however, the Hughes representa- 
tive who actually reviewed and re- 
jected the employee’s application 
testified that she had not been 
aware of Hernandez’s drug history 
or his reasons for originally resign- 
ing from the company. She then 
stated that the reason she had re- 
jected Hernandez’s application was 
because of Hughes’ unwritten policy 
of not rehiring former employees 
who either were terminated or who 
resigned in lieu of termination.’ At 
summary judgment, Hughes ar- 
gued both that Hernandez had 
failed to establish a prima facie case 
of discrimination and that he had 
failed to rebut the company’s prof- 
fered nondiscriminatory reason for 
not rehiring him, namely, the 
company’s policy prohibiting the 
rehire of employees who were pre- 
viously terminated for violation of 
company rules and regulations.°® 


The Ninth Circuit’s 
Prima Facie Analysis 

In addressing whether Hernandez 
had stated a prima facie case, the 
Ninth Circuit observed that he 
needed to show, among other ele- 
ments, that he was not rehired be- 
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cause of his disability. Hernandez 
had admitted that he did not suffer 
from an actual disability at the time 
of his reapplication, but insisted 
that his application had been re- 
jected because of his “record of dis- 
ability.”® 

The court concluded that a “ques- 
tion of fact” precluding summary 
judgment existed with respect to 
whether the decision not to rehire 
was based on Hernandez’s record of 
disability. As evidence of this factual 
dispute, the court cited “Hughes’s 
explicit statement to the EEOC that 
the application was rejected because 
of Hernandez’s prior drug addic- 
tion.” However, this surprising 
recharacterization of Hughes’ re- 
sponse to the EEOC is contradicted 
by the court’s own verbatim quota- 
tion of the response: “[Hernandez’s] 
application was rejected based on 
his demonstrated drug use while 
previously employed.” 

The Ninth Circuit’s conclusion 
that an issue of fact existed as to 
whether Hernandez’s application 
had been rejected because of his 
record of addiction could be justified 
only by transfiguring Hughes’ state- 
ment to the EEOC about violation 
of corporate rules through current 
drug use into one about drug addic- 
tion. Apparently, this linguistic al- 
chemy was necessary since even the 
Ninth Circuit was required to ac- 
knowledge that the ADA “does not 
protect an employee or applicant 
who is currently engaging in illegal 
drug use.”* The court’s acknowledg- 
ment, however, appreciably under- 
states the disapproval of current 
drug use written into the ADA; the 
statute is replete with disapproba- 
tion. Section 12114 states, in perti- 
nent part, as follows: 

For purposes of this subchapter, the term 
“qualified individual with a disability” 
shall not include any employee or appli- 


cant who is currently engaging in the 
illegal use of drugs 


A covered entity — 
(4) may hold an employee who engages 
in the illegal use of drugs to the same 
qualification standards for employment 
or job performance and behavior that 
such entity holds other employees, even 
if any unsatisfactory performance or 


behavior is related to the drug use... of 
such employee.... 


42 U.S.C. §§12114(a) and (c) (empha- 
sis supplied).° 

Notwithstanding the clear statu- 
tory disapproval of current drug use 
and Hughes’ unequivocal and re- 
peated insistence that its decision 
was based on past drug-related mis- 
conduct, not past drug addiction, the 
Ninth Circuit concluded that a fac- 
tual dispute existed as to whether 
Hernandez’s rejection was moti- 
vated by his record of addiction and 
thus a prima facie case of discrimi- 
nation could be stated.'° 

The court then went on to analyze 
Hughes’ argument that it had a le- 
gitimate, nondiscriminatory reason 
for refusing to rehire Hernandez, 
namely, that he had previously been 
forced to resign for misconduct in- 
volving drug use in violation of cor- 
porate policy and that the company 
simply did not rehire any such em- 
ployee, regardless of the existence 
or nonexistence of a disability. It is 
here that the Ninth Circuit’s deci- 


sion most strikingly flies in the face 
of clear statutory mandates. 


Ninth Circuit Rejects the 
Proffered Reason Outright 
Rather than engage in the full 
shifting burdens analysis mandated 
by Supreme Court precedent," the 
Ninth Circuit abridged the analysis 
by never reaching the question of 
whether Hernandez had come for- 
ward with evidence to establish that 
Hughes’ proffered explanation was 
pretextual.’ Instead, the court con- 
cluded, as a matter of law, that 
Hughes’ neutral policy prohibiting 
the rehire of any former employee 
who had resigned or been termi- 
nated because of violating company 
policy was not a legitimate, nondis- 
criminatory reason for the refusal 
to rehire.'® It reached this conclu- 
sion after noting that even though 
Hughes’ policy was not “unlawful on 
its face,” it “violate[d] the ADA as 
applied to former drug addicts 
whose only work-related offense was 
testing positive because of their ad- 
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diction.”"* The court reached this 
remarkable conclusion even though 
it affirmed summary judgment on 
Hernandez’s disparate impact claim 
on the grounds that it was untimely 
filed.'° Since there was no evidence 
of disparate treatment in Hughes’ 
application of its rehiring policy, and 
the disparate impact claim was cor- 
rectly dismissed, one must query 
how the court was able to sustain a 
claim of discrimination at all. 

The Ninth Circuit’s conclusion 
regarding Hughes’ proffered reason 
for not rehiring Hernandez is di- 
rectly contrary to the clear language 
of the ADA and produces the most 
absurd results in the workplace, not 
the least of which is that it immu- 
nizes individuals with purported 
addictions from the effects of their 
uncontroverted past misconduct. 

Section 12114(c) specifically and 
unequivocally provides that an em- 
ployer may hold an employee (or, by 
implication, former employee) who 
engages in the use of illegal drugs 
to the same “qualification standards 
for employment” that the employer 
holds others “even if any unsatisfac- 
tory performance or behavior is re- 
lated to the drug use .. . of such 
employee.” Consequently, under this 
statutory provision, Hughes was 
entitled to hold Hernandez to the 
same qualification standard that it 
applied to all other former employ- 
ees who might be seeking reemploy- 
ment, even if Hernandez’s drug ad- 
diction was the cause of the earlier 
violation of Hughes’ regulations. 
The Ninth Circuit did not discuss 
this particular statutory provision 
as part of its analysis. 

Instead, the court cited to a pro- 
vision from the EEOC’s Technical 
Assistance Manual for the proposi- 
tion that “[aJn employer may not 
discriminate against a drug addict, 
who is not currently using drugs and 
who has been rehabilitated, because 
of a history of drug addiction.” This 
technical guidance, the court rea- 
soned, when read in conjunction 
with §12114(b), which recognizes 
the protected status of rehabilitated 
drug addicts, required the conclu- 
sion that Hughes’ unwritten rehir- 
ing policy violated the ADA.’ Un- 
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a drug addict. 


fortunately, the court’s reasoning 
requires the reader to accept the 
underlying flawed assumption that 
all drug addict employees must nec- 
essarily violate their employer’s cor- 
porate policies against drug use sim- 
ply by virtue of their being addicts. 
In other words, the Ninth Circuit’s 
analysis does not contemplate the 
possibility of a drug addict who is 
able to stay drug free in the work 
environment.'* 

Many federal courts, including the 
Ninth Circuit, have been able to 
comfortably draw a distinction be- 
tween adverse personnel actions 
taken because of misconduct and 
those taken because of the 
employee’s status as a drug addict. 
For example, in its 1995 decision in 
Collings, the Ninth Circuit con- 
cluded that the fact that an em- 
ployee was “drug free” at the time 
of the employer’s adverse personnel 
decision was immaterial since the 
adverse personnel decision was 
based on earlier “drug-related mis- 
conduct, rather than any drug ad- 
diction disability.””” 

In Thomas v. Mississippi State 
Dept. of Health, 934 F. Supp. 768 
(S.D. Miss. 1996), the district court 
was confronted with a scenario 
analogous to the one presented in 
Hernandez. A former employee sued 
for disability discrimination after 


his former employer refused to re- 
hire him to his former position. The 
employer justified its decision cit- 
ing to the former employee’s exces- 
sive absenteeism and negligence 
caused primarily by his drug addic- 
tion.”° The court rejected the former 
employee’s argument that consider- 
ation of past misconduct caused by 
his addiction was improper. On the 
contrary, the court observed that, in 
accordance with §12114(c)(4), an 
employer may hold its former em- 
ployees with addictions to the same 
standards that it holds its 
nonaddicted employees, even if the 
misconduct was caused by the ad- 
diction. The court stated, “the ADA 
... does not require an employer to 
give any special concessions for the 
behavior of individuals who are sub- 
stance abusers.””! 

In Peyton v. Otis Elevator Com- 
pany, 72 F. Supp. 2d 915 (N.D. II. 
1999), an Illinois district court was 
presented with a former employee 
who argued that his employer’s re- 
fusal to rehire him constituted dis- 
ability discrimination based on his 
addiction to alcohol. The former 
employee argued that once he had 
successfully completed rehabilita- 
tion, his prior alcohol abuse was ir- 
relevant, and he was entitled to the 
protection afforded by the ADA to 
addicts under the safe harbor pro- 
vision of §12114(b) and thus could 
not be refused his former position. 
The court rejected the argument, 
noting that §12114(c)(4) specifically 
precluded it by allowing employees 
to set uniform standards without 
special concessions to addicts.” 


Practical Consequences 
of Hernandez 

The consequences of the Ninth 
Circuit’s analysis in Hernandez are 
draconian from an employer’s per- 
spective since the court’s decision, 
as previously noted, effectively im- 
munizes a rehabilitated drug addict 
or alcoholic from the consequences 
of his prior misconduct. There is 
little analytical difference between 
the situation presented in 
Hernandez and the hypothetical 
situation where Hernandez might 
have stolen money from Hughes pri- 
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marily because of and to feed his 
drug addiction. While there is some- 
thing of a substantive difference 
between these two violations of cor- 
porate policy, both would be acts of 
misconduct caused by the addiction. 
Would Hughes be precluded from 
enforcing its policy of refusing to 
rehire Hernandez for that particu- 
lar past violation? If so, would the 
same result obtain if Hernandez had 
physically assaulted another em- 
ployee while under the influence of 
drugs? 

The Ninth Circuit’s reasoning el- 
evates addicts to a preferred status 
over nondisabled employees and 
employees with other disabilities 
who engage in similar or even iden- 
tical acts of misconduct. It seems 
fairly clear that if Hernandez had 
suffered from a mobility or hearing 
impairment that qualified as a dis- 
ability, he would not have been ex- 
cused from having engaged in ille- 
gal drug use and Hughes’ refusal to 
rehire him under its policy would 
not have raised a judicial eyebrow. 
Similarly, if Hernandez had been of 
a racial or ethnic minority assert- 
ing a claim of discrimination under 
Title VII of the Civil Rights Act of 
1964, the Ninth Circuit would not 
have given the claim of discrimina- 
tion more than passing consider- 
ation if the prior illegal use of drugs 
had been cited as the reason for not 
rehiring and was factually uncon- 
tested, as it was in the actual case.”’ 

The Ninth Circuit appears to 
struggle with the “safe harbor” pro- 
vision of §12114(b) and the protec- 
tions it affords individuals with ad- 
dictions. However, it is certainly the 
more reasonable reading of 
§12114(b) to suggest that it protects 
individuals from being discrimi- 
nated against on the basis of their 
status or record of addiction, and not 
that it provides some form of spe- 
cial dispensation which absolves the 
individual of all past drug-related 
misconduct. 

The plain language of §12114(b) 
reflects that the only protection af- 
forded an individual with an addic- 
tion is that the individual may not 
be summarily excluded from being 
considered a “qualified individual 


with a disability.” However, estab- 
lishing that one is a “qualified indi- 
vidual with a disability” is merely 
part of an ADA claimant’s prima 
facie case.* Once a rehabilitated 
addict has established his prima 
facie case, he must still contend with 
his employer’s proffered nondis- 
criminatory reason for its personnel 
decision. If the rehabilitated addict 
is unable to come forward with evi- 
dence of pretext to call into question 
the ultimate justification proffered 
by his employer, summary judgment 
in favor of the employer is re- 
quired.” This analysis is supported 
by the limiting language found at 
the very beginning of the safe har- 
bor provision: “Nothing in subsection 
(a) of this section shall be construed 
to exclude... .” 

The safe harbor provision makes 
no mention of and imposes no limi- 
tations with respect to subsection (c) 
of §12114, which is the section that 
allows an employer to enforce uni- 
form qualification standards, even 
if the misconduct at issue is drug- 
related. If the employer has a neu- 
tral standard that precludes rehire 
and applies that policy in an even- 
handed and nondiscriminatory 
manner, that should end the inquiry. 
Had Congress intended for the safe 
harbor provision to preclude an 
employer from considering an 
addict’s past misconduct, it could 
have easily written the safe harbor 
provision to read “Nothing in this 
section shall be construed to exclude 
...”, thus incorporating subsections 
(a) and (c). It is not the role of the 
Ninth Circuit or any other appellate 
court to expand a remedy that Con- 
gress has specifically limited to cer- 
tain circumstances.” 


Eleventh Circuit Precedents 

Remarkably, the Eleventh Circuit 
has not had occasion to interpret 
§12114 and how the protections af- 
forded to addict and employer un- 
der subparagraphs (b) and (c) 
thereof interact with each other. 
However, the Eleventh Circuit has 
given some indication of how it 
might rule when presented with the 
issue. 

In Terrell v. USAir, 132 F.3d 621 


(11th Cir. 1998), the Eleventh Cir- 
cuit rejected a plaintiff’s claim that 
it was the employer’s obligation to 
create a part-time position as a form 
of reasonable accommodation un- 
less doing so created an undue hard- 
ship. In doing so, the Eleventh Cir- 
cuit concluded that an employer was 
not under an obligation to create a 
part-time position when part-time 
positions had been eliminated by 
the employer as part of its policy. 
The court noted that the decision to 
use part-time employees was a “core 
management policy with which the 
ADA was not intended to inter- 
fere.””’ In affirming summary judg- 
ment for the employer, the Eleventh 
Circuit unequivocally expressed its 
opinion regarding the preferential 
treatment of workers: “We cannot 
accept that Congress, in enacting 
the ADA, intended to grant prefer- 
ential treatment for disabled work- 
ers.”*6 

The Ninth Circuit has unneces- 
sarily chosen to interpret the safe 
harbor provision in §12114(b) in a 
manner that creates a proverbial 
“get out of jail free card” for indi- 
viduals with addictions and injects 
an element of preferential treat- 
ment into an employer’s consider- 
ation of individuals with addictions. 
Such an interpretation impermissi- 
bly rewrites the safe harbor provi- 
sion to provide far greater protec- 
tion for individuals with addictions 
than Congress originally intended. 
As a result, it would not be surpris- 
ing if the Eleventh Circuit declined 
to follow the reasoning in 
Hernandez. 


Conclusion 

The Ninth Circuit’s decision in 
Hernandez unnecessarily creates a 
dilemma for employers. While em- 
ployers struggle, for various legiti- 
mate reasons, to create workplace 
environments that are drug-free 
and to uniformly apply neutral poli- 
cies regarding appropriate work- 
place behavior, they are being forced 
to ignore undisputed misconduct 
simply by virtue of the fact that an 
employee happens to have classified 
himself or herself as an addict. If the 
ADA was intended to protect indi- 
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viduals suffering from kleptomania 
when they steal corporate supplies 
or those with gambling addictions 
when they wager away corporate 
pension funds under their control, 
then no one should find cause for 
concern with the Ninth Circuit’s 
decision. On the other hand, if the 
more reasoned understanding of the 
ADA is that it is intended—at its 
most fundamental level—to treat 
individuals who have disabilities 
comparably to those who do not, 
then an alarm should sound when- 
ever the appellate courts of this 
country enlarge the protections Con- 
gress deemed appropriate to afford 
individuals with disabilities on the 
misguided and paternalistic notions 
that such individuals are incapable 
of adhering to established norms of 
workplace behavior. 


' Hernandez, 2002 WL 1275603 at *1. 

* Nowhere in the court’s opinion is 
there any indication that Hernandez 
premised his ADA claim on the basis of 
an actual addiction either to drugs or 
alcohol. In fact, the court observed that 
“Hernandez does not claim that he was 
actually disabled at the time he applied 
to be rehired.” Jd. at *2. 

‘Id. 

° Id. at *2. It was undisputed that 
Hughes had a corporate policy prohibit- 
ing drug use and mandating termina- 
tion for any employee who tested posi- 
tive for drugs. Id. 

® Id. Under the ADA, a “disability” may 
include, in addition to an existing physi- 
cal or mental impairment, the record of 
such an impairment. 42 U.S.C. 
§12102(2). 

? Hernandez, 2002 WL 1275603 at *1, 
*2 (emphasis supplied). It requires little 
jurisprudential support to recognize that 
not every drug user is an addict and that 
not every addict uses drugs in violation 
of his employer’s policies. In fact, the 
court acknowledged that not all drug 
users are entitled to protection under the 
ADA, since their drug use may not rise 
to the level of addiction. Jd. at *2 n.9. 

* Id. at *3, citing to 42 U.S.C. §12114(a) 
(2002). 

® The cases are legion that uphold the 
right of an employer to treat a current 
drug user the same as any other em- 
ployee caught in wrongdoing regardless 
of the employee’s addiction. See, e.g., 
Nielsen v. Moroni Feed Co., 162 F.3d 604 
(10th Cir. 1998); Salley v. Circuit City 
Stores, Inc., 160 F.3d 977 (3d Cir. 1998); 
Burch v. Coca-Cola Co., 119 F.3d 305 (5th 
Cir. 1997), cert. den., 522 U.S. 1084 


(1998); Shafer v. Preston Memorial Hosp. 
Corp., 107 F.3d 274 (4th Cir. 1997); 
Maddox v. University of Tennessee, 62 
F.3d 843 (6th Cir. 1995). Even the Ninth 
Circuit has reached a similar conclusion. 
See Collings v. Longview Fibre Co., 63 
F.3d 828 (9th Cir. 1995), cert. den., 516 
US. 1048 (1999) (distinguishing between 
termination based on drug-related mis- 
conduct and one based on drug addic- 
tion disability). 

0 Hernandez, 2002 WL 1275603 at *2. 
The court also concluded that a factual 
dispute existed as to whether 
Hernandez was a “qualified individual 
who could perform the essential func- 
tions of the job.” Jd. at *2, 3. Hughes 
apparently never proffered the argu- 
ment (or if it did, the court ignored it) 
that a legitimate qualification for rehire 
of former employees included not hav- 
ing previously violated a corporate rule 
or regulation. 

"| Reeves v. Sanderson Plumbing Prod- 
ucts, Inc., 530 U.S. 133 (2000), citing to 
McDonnell Douglas Corp. v. Green, 411 
U.S. 792, 802 (1973). 

'2 This is perhaps not surprising since 
the opinion does not reflect that there 
was any evidence 1) that Hughes had 
ever deviated from its corporate policy 
of not rehiring former employees who 
violated company rules or regulations, 
2) that the policy had been applied to 
Hernandez in a discriminatory manner, 
or 3) that Hughes was not, in fact, moti- 
vated by the policy in making its deci- 
sion. 

'S Hughes Missile Systems, 2002 WL 
1275603 at *4. 

15 Id. at *4n.19. 

‘6 Td. at *3, quoting from EEOC, A Tech- 
nical Assistance Manual on the Employ- 
ment Provisions (Title I) of the Ameri- 
cans with Disabilities Act §§8.2, 8.5 
(1992) 

17 Hernandez, 2002 WL 1275603 at *3. 
Section 12114 (b) states, in pertinent 
part, that “[nlothing in subsection (a) of 
this section shall be construed to exclude 
as a qualified individual with a disabil- 
ity an individual who (1) has success- 
fully completed a supervised drug reha- 
bilitation program and is no longer 
engaging in the illegal use of drugs... .” 

8 In fact, it is a generally recognized 
principle of recovery from addiction that 
the individual in recovery must ac- 
knowledge that he remains an addict 
and will likely always be an addict, 7.e., 
he will always have the propensity to 
develop a dependency on drugs. See, e.g., 
Stanton Peele, The Results for Drug Re- 
form Goals of Shifting from Interdic- 
tion/Punishment to Treatment, 9 INTL 
J. oF Druc Poticy 43, 49 (1998) (observ- 
ing that the “disease” model of addiction 
requires the addict to always think of 
himself as an addict). As a result, a re- 
habilitated addict entitled to the protec- 
tions afforded by §12114(b) would still 
suffer from drug “addiction” even though 
he may not currently use drugs. Such 
an individual would be able to work for 
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Hughes without violating its corporate 
regulations against drug use. 

8 Collings, 63 F.3d at 832-33. 

2° Thomas, 934 F. Supp. at 773-74. 

Td. 

22 Peyton.72 F. Supp. at 920-21. 

*3 Under the McDonnell Douglas shift- 
ing burdens analysis, once Hughes had 
come forward with a legitimate nondis- 
criminatory reason for not rehiring 
Hernandez (the corporate rehiring 
policy), it would have been incumbent 
upon Hernandez to present evidence of 
pretext to call Hughes’ explanation into 
question. Reeves, 530 U.S. at 143. Of 
course, because there would have been 
no dispute about the illegality of 
Hernandez’s conduct during his prior 
employment, there would have been no 
evidence of pretext and summary judg- 
ment would have been correctly granted 
in favor of Hughes. 

*4 See, e.g., Reid v. Heil Co., 206 F.3d 
1055, 1061 (11th Cir. 2000). 

* Isenbergh v. Knight-Ridder Newspa- 
per Sales, Inc., 97 F.3d 436, 444 (11th 
Cir. 1996), citing to Brown v. American 
Honda Motor Co., 939 F.2d 946, 952-54 
(11th Cir. 1991) (plaintiff presented no 
jury question because defendant’s ulti- 
mate justification went essentially un- 
challenged). 

Badaracco v. Commissioner of Inter: 
nal Revenue, 464 U.S. 386, 398 (1984) 
(“Courts are not authorized to rewrite a 
statute because they might deems its 
effects susceptible of improvement.”) 

27 Terrell, 132 F.3d at 627. 

28 Id. The 11th Circuit is not alone in 
its adherence to this principle. See 
Wernick v. Federal Reserve Bank of New 
York, 91 F.3d 379, 384 (2d Cir. 1996) 
(“Congress intended simply that dis- 
abled persons have the same opportuni- 
ties available to them as are available 
to nondisabled persons.”); Daugherty v. 
City of El Paso, 56 F.3d 695, 700 (5th 
Cir. 1995) (“We do not read the ADA as 
requiring affirmative action in favor of 
individuals with disabilities, in the sense 
of requiring that disabled persons be 
given priority in hiring or reassignment 
over those who are not disabled. It pro- 
hibits employment discrimination 
against qualified individuals with dis- 
abilities, no more and no less.”) 
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Trial Lawyers Forum 


Proposals for Settlement 
More Traps for the Unwary 


by Gary M. Pappas and Joye B. Walford 


he proposal for settlement 

(PFS) statute, FS. 

§768.79 (2001), allows ei- 

ther party to a lawsuit to 
offer a settlement to the other party 
before trial and provides for attor- 
neys’ fees if the offer is rejected 
under certain conditions.' Thus, the 
PFS is intended to ease the court’s 
case load by encouraging early reso- 
lution of disputes.’ From the incep- 
tion of the PFS (formerly called an 
offer of judgment), procedural ir- 
regularities have resulted in confu- 
sion regarding the proper method 
for drafting a PFS, and many good 
faith offerors have been denied at- 
torneys’ fees based on technicali- 
ties. In an attempt to aid unwary 
parties, several articles have al- 
ready been published in The Florida 
Bar Journal addressing these tech- 
nicalities.* 

Some of the confusion surround- 
ing the PFS appeared to be lifted 
with the overhaul of Fla. R. Civ. P. 
1.442 in 1996. However, offerees 
continue to come up with creative 
arguments using the language in 
the PFS rules and statutes as a 
shield against attorney fee awards.’ 
Many “successful” offerors have 
thus found themselves embroiled in 
heated post-judgment litigation re- 
garding their entitlement to attor- 
neys’ fees, and the resulting case- 
by-case interpretation of the PFS 
rules and statutes continues to de- 
liver fatal blows to offerors. The 
stakes are high for offerors who 
must survive challenges to the va- 
lidity of the PFS at the end of a case 
in order to be awarded fees under 
§768.79. 


Attorneys for offerors 
should take 
painstaking care in 
drafting the proposals 
for settlement, 
especially with 
respect to conditions 
and joint offers. 


One of the more recent sources of 
confusion surrounding the PFS is 
the inclusion of “conditions” 
therein, as permitted by the 1996 
amendment to Rule 1.442. Since the 
rule was amended to allow for con- 
ditions, skillful litigants have con- 
vinced Florida appellate courts that 
certain PFS conditions invalidate 
the PFS. One such condition that is 
widely utilized in a PFS is the re- 
quirement that a party execute a 
release upon acceptance of the pro- 
posal. Recent case law, however, 
leaves open the possibility that re- 
lease conditions could invalidate 
the entire PFS, and leave a good 
faith offeror without recourse for 
attorneys’ fees. Another case suggests 
that, in some instances, a release is 
a required condition of a PFS. 

Another source of great confusion 


surrounding the PFS is the calcu- 
lation of the “judgment obtained” 
for purposes of determining 
whether an offeror is entitled to 
attorneys’ fees. The Florida Su- 
preme Court has recently clarified 
that pre-offer taxable costs should 
be included in that calculation. 

A final development in Florida 
law regarding the PFS is in the area 
of joint proposals. The 1996 amend- 
ment to Rule 1.442 has clarified 
that joint proposals must state the 
amount and terms attributable to 
each party. This rule has been 
strictly applied to cases involving 
multiple offerees, whether plaintiffs 
or defendants.® However, some dis- 
tricts have not required strict com- 
pliance with Rule 1.442 in cases in- 
volving multiple offerors.’ 


Background 

F.S. §768.79 (2001) provides for 
the collection of attorneys’ fees and 
costs as a penalty for the opposing 
party’s failure to accept a PFS. The 
PFS is designed to encourage par- 
ties to resolve cases early so as to 
avoid incurring excessive court 
costs and attorneys’ fees.* As the 
Florida Supreme Court has ob- 
served, the main goal of a PFS is to 
“terminate all claims, end disputes, 
and obviate the need for further in- 
tervention of the judicial process.” 
There exists an “organic right of 
parties to contract a settlement, 
which by definition concludes all 
claims unless the contract of settle- 
ment specifies otherwise.””” 

Fla. R. Civ. P. 1.442 provides the 
mechanism for implementing 
§768.79. In 1996, the Florida Su- 
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preme Court amended Rule 1.442 to 
reconcile it with §768.79 and thus 
end litigation over the procedures 
for filing a PFS. The June 15, 1993, 
subcommittee meeting considered a 
draft rule that at subsection (c)(3) 
required an offer to “briefly summa- 
rize any relevant conditions.” Dur- 
ing this meeting, it was explained 
that the word “conditions” set forth 
in the proposed rule included, but 
was not limited to, costs, attorneys’ 
fees, interest, and execution of re- 
leases. Rule 1.442(2) now requires 
that the PFS state any relevant con- 
ditions with particularity, state the 
total amount of the proposal, and 
state all nonmonetary terms of the 
proposal with particularity. 

The same amendment also added 
the following language regarding 
joint proposals: “A proposal may be 
made by or to any party or parties 
and by or to any combination of par- 
ties properly identified in the pro- 
posal. A joint proposal shall state 
the amount and terms attributable 
to each party.”"! 


Allowing for Conditions 
as Part of PFS 

Prior to the 1996 amendment, 
Rule 1.442 did not provide for con- 
ditions to be included in the PFS.” 
In fact, at that time courts routinely 
held that offers of judgment which 
contained conditions were invalid.'* 
Thus, before the amendment plain- 
tiffs routinely used the absence of a 
provision for conditions as a shield 
from liability for attorneys’ fees. In 
McMullen Oil Co., Inc. v. ISS Inter- 
national Service System, Inc., 698 
So. 2d 372, 374 (Fla. 2d DCA 1997), 
the PFS was for “$50,001, ‘plus in- 
terest, costs and attorney fees as the 
court may award.” The award of at- 
torneys’ fees was thus conditioned 
on the plaintiff’s obtaining an award 
from the trial court.'* The Second 
District found the PFS invalid be- 
cause it contained a condition that 
was not authorized by $768.79." 

In another pre-amendment case, 
Martin v. Brousseau, 564 So. 2d 240, 
241 (Fla. 4th DCA 1990), the court 
held that a PFS was invalid because 
it required the plaintiff to “execute 
a full and complete release and sat- 


Since the 
amendment to 
allow for inclusion 
of conditions, courts 
have upheld PFSs 
that require the 
execution of 
releases. 


isfaction, a hold harmless affidavit, 
and stipulation for dismissal with 
prejudice.” However, the court’s dis- 
satisfaction with this procedural 
loophole was evidenced by Judge 
Glickstein’s dissent, in which he 
noted, “No authority nor legislative 
history is before us to guide us into 
having the tail, the additional docu- 
ments, wag the dog, the amount of- 
fered and the amount awarded.””® 


Releases: Conditions 
or Merely a Formality? 

Since the amendment to allow for 
inclusion of conditions, courts have 
upheld PFSs that require the execu- 
tion of releases.'’ In fact, the Sec- 
ond and Third districts have held 
that the execution of a release does 
not constitute a “condition” of a 
PFS.'* 

In Gulf Coast Transportation, Inc. 
v. Padron, 782 So. 2d 464, 466 (Fla. 
2d DCA 2001), the defendant served 
a PFS on the plaintiff for $50,000, 
that also required the execution of 
a “full and complete release and a 
stipulation for dismissal with preju- 
dice.” The plaintiff rejected the of- 
fer and the judgment qualified the 
defendant for attorneys’ fees based 
on the PFS. Under the pre-amend- 
ment version of Rule 1.442, the trial 
court held that the PFS did not meet 
the requirements of §768.79 because 
the execution of a release and stipu- 
lation for dismissal were impermis- 
sible conditions.’ Thus, the court 
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denied the defendant’s motion for 
attorneys’ fees. 

The Second District disagreed 
that the execution of a release and 
stipulation for dismissal constituted 
“conditions” because those “condi- 
tions” would normally occur upon 
the acceptance of the PFS. The court 
explained that “the conditions were 
inconsequential to the offer and 
were merely formalities that nor- 
mally would occur once an offer is 
accepted.””° 

The Third District, in Earnest & 

Stewart, Inc. v. Codina, 732 So. 2d 
364, 366-67 (Fla. 3d DCA 1999), 
faced a similar challenge to a PFS. 
There, the court rejected the 
plaintiff’s argument that Martin 
required reversal: 
[Wle do not agree with Martin even on 
its own facts. This is so because, as we 
have indicated, none of the documents 
required in that case (or this one) add 
or subtract anything from what would 
be the consequences of simply accept- 
ing the offer of settlement. Properly 
viewed, therefore, the dismissal and re- 
leases referred to in the offer were not 
“conditions” of the settlement, but rather 
mechanical and legally inconsequential 
means of effecting it. They thus should 
be regarded as mere surplusage, the ex- 
istence of which should not affect sub- 
stantial rights. We agree with Judge 
Glickstein’s dissenting view in Martin 
that the “tail [of] additional documents 
{should not] wag the dog” of the rejected 
offer. 


Renewal of Use of 
Conditions as Shield 

The Fourth District has recently 
cast a shadow upon the viability of 
a PFS containing a release in Zalis 
v. M.E.J. Rich Corp., 797 So. 2d 1289 
(Fla. 4th DCA 2001). There, the PFS 
included a condition that the par- 
ties exchange releases and “that 
neither plaintiff nor any firm asso- 
ciated with him would bring any 
future action against the defendant 
or anyone associated with him.”! 
The trial court held that the condi- 
tion invalidated the PFS, and the 
Fourth District affirmed, holding 
that the condition did not comply 
with Rule 1.442(c). 

The appellate court reasoned that 
the PFS was “incapable” of comply- 
ing with Rule 1.442(c)’s requirement 
that the PFS “state with particular- 
ity any relevant conditions” because 
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it was impossible to assign a rea- 
sonable value to the waiver that 
could be weighed against a 
plaintiff’s chances at trial. “The con- 
dition that a plaintiff relinquish all 
rights to sue about anything at any 
point in the future is intrinsically a 
condition incapable of being stated 
with the particularity required un- 
der §768.79 of the Florida Stat- 
utes.””? Thus, the court held that the 
invalid condition invalidated the 
entire PFS and allowed the plain- 
tiff to use the PFS as a shield from 
liability for attorneys’ fees. 

Zalis could be read to stand for 
the proposition that any and all re- 
leases are invalid conditions that, 
in turn, would invalidate a PFS. 
However, this interpretation of Zalis 
would conflict with the Second and 
Third districts and would not fur- 
ther the policy of allowing the PFS 
to “terminate all claims, end dis- 
putes, and obviate the need for fur- 
ther intervention of the judicial pro- 
cess.” Instead, Zaldis should be 
distinguished as applying only to 
the release of future torts based on 
the condition’s language attempting 
to release “any future action against 
the defendant or anyone associated 
with him.”*? Naturally, it would be 
impossible to put a value on actions 
resulting from future torts. 

This interpretation has been 
adopted by the Middle District 
Bankruptcy Court in USAA Casu- 
alty Insurance Co. v. Auffant, 274 
B.R. 554, 556 (Bankr. M.D. Fla. 
2002). Specifically, the Auffant court 
distinguished Zalis as applying to 
“release[s] as to claims arising from 
future actions.””* It held that 
in Zalis, the release of the right to sue 
about anything at any point in the fu- 
ture makes it readily distinguishable 
from other Florida cases that make it 
clear that the inclusion of a requirement 
for a general release is not a condition 
incapable of being stated with particu- 
larity, but rather “a mechanical and le- 


gally inconsequential means of effecting” 
the settlement.” 


Furthermore, there is no danger 
that the Zalis release would result 
in the release of future causes of 
action based on the same incident 
or causes of action that had not yet 
accrued although the tort had al- 


As for causes of 
action that have not 
yet accrued, releases 
are construed as 
not including those 
claims unless they 
specifically state to 
the contrary. 


ready taken place. Under claim- 
splitting principles, parties are not 
entitled to file additional claims 
from the same incident. “Florida 
courts have held that a single 
wrongful act gives rise to a single 
cause of action, and that the vari- 
ous injuries resulting from it are 
merely items of damage arising 
from the same wrong.”” Thus, 
claims that arise from a single 
wrongful act require a single cause 
of action.” If, for example, personal 
injury and property claims arose 
from a single wrongful act, then the 
personal injury claim must be 
brought with the property damage 
claim. 

As for causes of action that have 
not yet accrued, releases are con- 
strued as not including those claims 
unless they specifically state to the 
contrary.”* Thus, it would be of no 
use to invalidate the PFS because 
the waiver would not have any “fu- 
ture” value that could not be as- 
signed. However, drafters of a PFS 
that contains language intending to 
release causes of action that have 
not yet accrued should beware of the 
possibility of such language invali- 
dating a release. 

Until the confusion over the in- 
clusion of releases in a PFS is 
settled, attorneys will have to tread 
carefully to avoid the use of the PFS 
to shield offerees from liability for 
attorneys’ fees. Even under the more 
narrow interpretation of Zalis, a 


PFS intending to include a simple 
release as a condition could be in- 
validated depending upon the word- 
ing of the PFS. To avoid this serious 
financial consequence, attorneys 
should word release language care- 
fully. The more conditions the PFS 
includes, the more room for error 
and subsequent invalidation of the 
entire PFS. 


Failure to Include Release 
May invalidate PFS 

Attorneys should also be aware 
that the failure to include the ex- 
ecution of a release as a condition 
of a PFS may invalidate a PFS if it 
seeks to resolve less than all of the 
pending damage claims. In Lucas v. 
Calhoun, 813 So. 2d 971 (Fla. 2d 
DCA 2002), the plaintiff had sued 
the defendants for various damages 
resulting from bodily injury and 
property damage incurred in a mo- 
torcycle accident. The plaintiff 
served the defendants with a PFS 
that offered to resolve the pending 
litigation for $7,999 and stated that 
it intended to release the bodily in- 
jury claim.” 

The Second District held that the 
PFS was invalid because it failed to 
“state with particularity any rel- 
evant conditions” as required by 
Rule 1.442(c)(2)(C).*° The court 
based its finding on the fact that the 
proposal intended to release only 
some of the pending claims but 
failed to indicate whether the claims 
would be resolved by a release or 
some other means. The court ex- 
plained: “We believe where, as here, 
the proposal seeks to resolve fewer 
than all of the damage claims the 
best practice is to identify the spe- 
cific damage elements encompassed 
within the proposal.”*! 


Calculating the 
“Judgment Obtained” 
Another recent development in 
the law regarding the PFS is the 
Florida Supreme Court’s determina- 
tion that pre-offer taxable costs are 
included in calculating the “judg- 
ment obtained” for a determination 
of a party’s entitlement to attorneys’ 
fees under §768.79. See White v. 
Steak & Ale of Florida, Inc., 27 Fla. 
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L. Weekly S331 (Fla. Apr. 18, 2002). 

In White, the Supreme Court re- 
solved a conflict between the Second 
and Third districts regarding the 
proper method of calculating a 
“judgment obtained” in cases where 
a PFS was rejected.* The court held 
that “the judgment obtained” pur- 
suant to §768.79 includes the net 
judgment for damages and any at- 
torneys’ fees and taxable costs that 
could have been included in a final 
judgment if such final judgment was 
entered on the date of the offer.”*’ 
Thus, when calculating the “judg- 
ment obtained” in order to deter- 
mine entitlement to attorneys’ fees 
under §768.79, the court must in- 
clude plaintiff’s taxable costs up to 
the date of the offer and, if appli- 
cable, the plaintiff’s attorneys’ fees 
up to the date of the offer.* 


Requiring Apportionment 
of Joint Offers 

A final area of concern regarding 
the PFS is the apportionment of 
joint offers. While it is clear that of- 
fers to joint offerees must be appor- 
tioned,® the districts are split re- 
garding whether offers from joint 
offerors must be apportioned. The 
Third, Fourth, and Fifth districts 
have not required strict compliance 
with the rule and have held that 
failure to apportion the amounts 
offered by joint offerors does not in- 
validate the PFS.*° However, the 
First and Second districts have 
strictly construed Rule 1.442, hold- 
ing that a PFS that does not appor- 
tion offers made by joint offerors 
was invalid.*’ The Second District 
has recognized that, for joint 
offerors, it may be harmless error for 
joint defendants to fail to apportion 
the offer if “the theory for the 
[offeror’s] joint liability does not al- 
low for apportionment.”* 

In Spruce Creek Development Co. 
v. Drew, 746 So. 2d 1109 (Fla. 5th 
DCA 1999), the joint offer was made 
on behalf of the injured driver and 
her husband, who brought a loss of 
consortium claim.* Relying on the 
Third District’s holding in Flight 
Express, Inc. v. Robinson, 736 So. 2d 
796 (Fla. 3d DCA 1999), that the 
failure to apportion a PFS was a 


“harmless technical violation that 
did not affect the rights of the par- 
ties,” the Fifth District found that 
the plaintiffs’ failure to apportion 
the PFS did not invalidate it under 
Rule 1.442.*° The court reasoned 
that the lack of apportionment 
would be “indifferent” to the defen- 
dant since his acceptance would re- 
lease both plaintiffs. 

In contrast, in Clipper v. Bay Oaks 
Condominium Ass’n, Inc., 810 So. 2d 
541 (Fla. 2d DCA 2002), the Second 
District found the PFS invalid un- 
der Rule 1.442’s requirement that 
PFS “state the amount and terms 
attributable to each party.” There, 
three joint defendants made a PFS 
to a plaintiff in a contract dispute. 
The PFS offered $7,500 to settle all 
claims against all three defen- 
dants.*! The plaintiff rejected the 
PFS and subsequently settled with 
one of the defendants. 

The remaining two defendants 
obtained a defense directed verdict 
at trial. The trial court awarded the 
prevailing defendants attorneys’ 
fees based on the PFS, but the ap- 
pellate court reversed.*” The court 
explained that the plaintiff would 
not have been able to determine 
what amount of the offer was attrib- 
utable to each defendant. The fact 
that one of the defendants later 
settled for twice the amount offered 
by all three defendants supported 
its finding. Additionally, it was pos- 
sible that neither of the prevailing 
defendants had actually offered the 
plaintiff any money in the PFS at 
all.** 

Although the 1996 amendment to 
Rule 1.442 added the provision re- 
quiring apportionment of a PFS, the 
Florida Supreme Court has recently 
held that the pre-amendment ver- 
sion of Rule 1.442 requires a PFS 
made by a defendant to multiple 
plaintiffs to apportion the amount 
and terms attributable to each 
plaintiff. Allstate Indemnity Co. v. 
Hingson, 808 So. 2d 197, 198 (Fla. 
2002). The court agreed with the 
Second District’s analysis in C&S 
Chemicals v. McDougald, 754 So. 2d 
795 (Fla. 2d DCA), review denied, 
773 So. 2d 56 (Fla. 2000), that “(t]o 
further the statute’s goal, each party 
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who receive[s] an offer of settlement 
is entitled . . . to evaluate the offer 
as it pertains to him or her.”“ 

Arguably, under Hingson, the dis- 
trict court decisions refusing to re- 
quire strict compliance with Rule 
1.442 for offers made by joint 
offerors are no longer good law. Al- 
though Hingson could be distin- 
guished as applying the former ver- 
sion of Rule 1.442 or to offers made 
to joint offerees,* the current ver- 
sion expressly requires the appor- 
tionment of a joint PFS. Thus, the 
Supreme Court’s reasoning in 
Hingson would be even more com- 
pelling under the current version of 
Rule 1.442. Furthermore, the Su- 
preme Court adopted the Second 
District’s reasoning, which the Sec- 
ond District has applied to both of- 
fers made by joint offerors and of- 
fers made to joint offerees. 


Conclusion 

The dichotomy between the pur- 
pose of the PFS, which is to encour- 
age the early resolution of disputes, 
and the use of the PFS as a shield 
against attorney fee awards is ap- 
parent. Clever attorneys will un- 
doubtedly continue to attempt tc use 
the PFS as a shield from liability 
for attorneys’ fees against the un- 
wary until the legislature or su- 
preme court revises the mechanism 
underlying the PFS. In the mean- 
time, attorneys for offerors should 
take painstaking care in drafting 
the PFS, especially with respect to 
conditions and joint offers. 

The PFS should designate the 
specific claims to be released, and 
it should not include claims for 
causes of action based on future 
torts or causes of action that have 
not yet accrued. Indeed, if the PFS 
seeks to resolve less than all pend- 
ing claims, it should assign a fate to 
each and every claim (including ev- 
ery damage claim) to be released 
and include the execution of a re- 
lease as a condition. If attorneys are 
simply seeking a standard release 
of all pending claims, it may be wise 
to omit release language altogether. 
In cases of joint offers, the PFS 
should be apportioned for both joint 
offerors and joint offerees. O 
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1 Fria. Stat. §768.79. An offeror is en- 
titled to attorneys’ fees when the subse- 
quent judgment is at least 25 percent 
more or less than the amount set forth 
in the proposal for settlement (PFS), 
unless it is determined that the PFS was 
not made in good faith. 

2 Unicare Health Facilities, Inc. v. 
Mort, 553 So. 2d 159, 161 (Fla. 1989). 

3 Prior to 1992, there were three au- 
thorities regulating the PFS: F1a. Srar. 
§§$768.79 and 45.061 and FLa. R. Civ. P. 
1.442. One of the major procedural ir- 
regularities dealt with whether the au- 
thorities permitted recovery of attor- 
neys’ fees when the defendant’s offer was 
rejected and a defense verdict was re- 
turned. See Timmons v. Combs, 608 So. 
2d 1 (Fla. 1992). Another issue was 
whether the PFS, when accepted, re- 
sulted in the dismissal of all claims when 
there were multiple parties and multiple 
claims. See Security Professionals, Inc. 
v. Segall, 685 So. 2d 1381, 1382 (Fla. 4th 
D.C.A. 1997). 

4 See, e.g., Scott Distasio, Offers of 
Judgment — Wading Through the Confu- 
sion, 68 Fa. B.J. 65 (Aug. 1994); Scott 
Distasio, Offers of Judgment: The Con- 
fusion Continues, 64 FA. B.J. 20 (Dec. 
1990). 

5 As each new potential for invalidat- 
ing a PFS has arisen, the Bar Journal 
has published a corresponding article 
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General Practice, Solo and Small Firm 


or many lawyers, a good 
staff is the most critical 
component of producing ex- 
cellent legal services. After 
all, a well-trained, properly del- 
egated and supervised staff may 
complete much of the necessary pa- 
perwork at a law firm, thereby al- 
lowing the lawyer to focus on tasks 
specific to lawyering.' In fact, since 
many attorneys carry a burden of 
needing to produce the greatest 
quantity of work in the shortest 
amount of time, delegation to staff 
has become a necessary, but 
troublesome, reality.? With this re- 
ality in mind, attorneys always 
must remember to keep a close eye 
on their hires, for, under the Rules 
Regulating The Florida Bar, they 
remain liable for the ultimate work 
product.* 

Rule 4-5.3 specifically addresses 
this responsibility. First, the rule 
deals with nonlawyer assistants, 
laying out different responsibilities 
for lawyers depending upon the 
level of the attorney’s responsibil- 
ity over a nonlawyer’s conduct.‘ 
Under the rule, any lawyer having 
“direct supervisory authority” over 
nonlegal staff is responsible for 
making “reasonable efforts” to en- 
sure that the nonlawyer’s conduct 
is consistent with the attorney’s 
own professional obligations.® The 
lawyer will be held responsible for 
ordering, or ratifying with knowl- 
edge, any specific behavior by the 
nonattorney where the lawyer him- 
self or herself is prohibited from the 
conduct.’ 

A partner in a law firm has even 
more responsibilities: A partner 


by Debra Moss Curtis 
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must make “reasonable efforts” to 
ensure that the firm has estab- 
lished procedures to keep nonlegal 
staff conduct compatible with the 
attorneys’ professional obligations.*® 
In addition, a partner may be re- 
sponsible for conduct of his or her 
nonlegal staff, where that conduct 
is inconsistent with attorneys’ pro- 
fessional obligations—even if the 
partner neither ordered it nor rati- 
fied it.° A partner also may be re- 
sponsible for a nonlegal staff 
member’s conduct if the attorney 
has direct supervisory authority 
over the employee, knew that im- 
proper conduct was taking place, 
and failed to take appropriate miti- 
gatory or remedial action.'” 

Last, Rule 4-5.3 reminds lawyers 
that although work may be del- 
egated to those designated as para- 
legals or legal assistants, attorneys 
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Supervising Your Lawyers and Staff: 
Avoiding Serious Ramifications 


are ultimately responsible for work 
produced by these employees.'! 

The rules also govern relation- 
ships between subordinate and su- 
pervising attorneys within a single 
law firm.’? Rule 4-5.2 ensures that 
subordinate lawyers take responsi- 
bility for their own actions, even 
when they are under orders from 
supervising attorneys.’ It also en- 
sures that subordinate lawyers are 
absolved of responsibility for im- 
proper actions as long as they had 
followed the direction of a supervis- 
ing attorney’s “reasonable resolu- 
tion” of an “arguable question” of 
professional obligation.'* The com- 
ment to this rule makes it clear that 
subordinate attorneys only are in 
the clear when dealing with a ques- 
tion of ethics if there is more than 
one reasonable answer: If there is 
only one reasonable solution to an 
ethical dilemma, both the subordi- 
nate and supervising attorneys are 
responsible for following and adher- 
ing to that conduct; if the dilemma 
has more than one reasonable so- 
lution, the supervisor’s reasonable 
resolution of the issue will insulate 
the subordinate attorney from any 
ramifications of that decision.!° 

In order to assist attorneys in 
properly navigating these rules, the 
Professional Ethics Committee of 
The Florida Bar has issued several 
written opinions in response to 
questions from licensed attorneys 
involving the supervision of staff 
conduct in marketing, letterhead 
distribution, trust accounts, real 
estate closings, signature powers, 
client interviewing, and hiring situ- 
ations.'° 
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In Opinion 89-4, the committee 
wrote that Rule 4-5.3, among other 
rules, holds nonlegal staff to the 
same obligations as attorneys re- 
garding solicitation of new busi- 
ness.'’ Specifically, the opinion 
states that a nonlawyer may be 
hired only to engage in the same 
solicitation of business activities as 
the lawyer would be permitted.'* 
Any attorney who orders or ratifies 
improper solicitation by a 
nonattorney at the firm therefore 
would be held liable for violation of 
the Rules of Professional Conduct.'® 

Opinion 86-4 notes that attorneys 
also must be careful in the ways in 
which they present their nonlegal 
staff to the public.” In the opinion— 
which overrules previous opinion 
77-14—the committee expressly 
stated that nonlawyer employees 
are permitted to be listed on letter- 
head or business cards, but only if 
their status as nonattorneys is made 
clear.” This new opinion reflects a 
change in the realities of staffing in 
law firms: large and small firms 
alike now commonly employ person- 
nel such as marketing directors or 
media relations managers.” How- 
ever, the designation is not open- 
ended. In Opinion 89-4, the commit- 
tee specifically addressed which 
titles a marketing director would be 
permitted to place on a firm busi- 
ness card.” While the board permit- 
ted the term “marketing director,” 
it specifically prohibited use of such 
titles as “solicitor” and “sales per- 
son” on letterhead or business 
cards.** The board reasoned that 
since attorneys should not be in- 
volved in impermissible “soliciting” 
or “selling” of their businesses, 
nonlawyers—who are doing the 
marketing work for, and are being 
directly supervised by, the attor- 
neys—also should be prohibited 
from such actions. Thus, any non- 
lawyer titles should reflect the 
proper range of responsibilities.” 

Advisory opinions note that attor- 
neys must be careful not only in the 
selection of nonattorneys, but also 
in the degree to which they delegate 
written work to nonattorneys. Opin- 
ion 64-40, reconsidered in 1987, re- 
minded attorneys that while they 


may delegate to staff their trust ac- 
counting —including the actual sign- 
ing of checks—they remain entirely 
responsible for compliance with the 
Bar’s trust accounting regulations.” 
But while a nonlawyer can sign 
checks, such an employee can never 
sign pleadings to a court.’ However, 
a paralegal or other appropriately 
trained employee, under an 
attorney’s supervision and with at- 
torney review, may prepare certain 
real estate documents.” 

Attorneys also must be aware of 
the degree to which they must su- 
pervise their nonlegal staff’s contact 
with clients. For example, under the 
rules, nonlegal employees may con- 
duct or attend real estate closings 
without an attorney present, so long 
as 1) a lawyer supervises and re- 
views all of the work that had been 
done up to that point, 2) a determi- 
nation is made by a supervising at- 
torney that the client understands 
all of the documents before the clos- 
ing, making the actual closing little 
more than a “ministerial” act, 3) the 
client has consented to the 
nonlawyer’s attendance, 4) a super- 
vising attorney is available to offer 
legal advice or answer any questions 
that the client may have, and 5) the 
nonlawyer does not offer any legal 
advice.” 

Nonlegal staff also nay have 
other types of contact with clients. 
For example, Rule 4-5.3 does not 
specifically prohibit a nonlawyer 
from conducting initial client inter- 
views.*° However, the committee 
carefully warned that attorneys are 
directly responsible for the supervi- 
sion of nonlawyer staff performing 
these duties and specifically re- 
quired that nonlawyer staff clearly 
identify their status to the client or 
prospective client and that the 
nonattorney offers only factual in- 
formation—not legal advice.*! 

Supervisory rules also apply to 
work done by clients and “rubber- 
stamped” by an attorney. In Opin- 
ions 75-4 and 70-27, the committee 
considered two scenarios in which 
clients prepared much of their re- 
spective collection matters without 
supervision of their attorneys— 
though the attorneys signed the 


appropriate documents—and then 
represented that the lawyers were 
actually involved in the preparation 
of the documents.* In both in- 
stances, the committee deemed im- 
proper this lack of supervision for 
work performed on behalf on the at- 
torney, even by a nonemployee.** 

These supervision concerns also 
apply to the hiring of nonlegal staff. 
A firm that hires nonlegal staff pre- 
viously employed by an opposing 
law firm “has a duty not to seek or 
permit disclosure by the employee” 
of information regarding the previ- 
ous employer’s clients.** The com- 
mittee acknowledged that ethical 
considerations and Bar disciplinary 
rules do not directly apply to 
nonlawyers, who generally are not 
bound by such Bar rules. However, 
the committee noted that attor- 
neys—strictly bound to maintain 
client confidentiality—are ulti- 
mately responsible for the conduct 
of their nonlegal staff in the course 
of representing clients.* Therefore, 
both the former employer and the 
hiring employer are required both 
to warn the client of the potential 
for disclosure and then avoid all acts 
that may be construed as seeking 
any confidential information from 
the new nonlegal staff.*® 

In addition, the First District 
Court of Appeal has stated very 
clearly that Rule 4-5.3 imposes this 
supervisory duty on lawyers.* In 
Stewart v. Bee-Dee Neon & Signs, 
Inc., 751 So. 2d 196 (Fla. lst DCA 
2000), the court reiterated the stan- 
dards of Rule 4-5.3 and directly ap- 
plied them to attorneys’ responsibil- 
ity for nonlawyers hired by their 
firm to not reveal any information 
relating to the representation of cli- 
ents.** Although the court declined 
to set out specifically the procedures 
that firms should implement to en- 
sure the behavior of their employ- 
ees, it acknowledged that there were 
various methods to accomplish this 
task, and that law firms must take 
ultimate responsibility for them.** 

But not all of the district courts 
of appeal in Florida follow the stan- 
dard of the First District.*° The 
Fourth District’s standard, which 
was also adopted by the Third Dis- 
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trict in First Miami Securities, Inc. 
v. Sylvia, 780 So. 2d 250 (Fla. 3d 
DCA 2001), does not allow for 
screening of nonlawyer employees, 
but rather has an imputed disquali- 
fication based on Rule 4-1.10(b) of 
the Rules Regulating The Florida 
Bar.*! As such, supervisory duties in 
cases in these districts may be in- 
terpreted differently. 

The Florida Bar has sought disci- 
pline against attorneys who have not 
met their supervisory responsibili- 
ties. In The Florida Bar v. Sweeney, 
730 So. 2d 1269, 1270 (Fla. 1998), 
attorney Sweeney was disciplined, in 
part, for negligently supervising his 
staff. In Sweeney, the attorney 
reached a settlement agreement on 
behalf of his client, under which the 
client was to receive a single pay- 
ment representing the full amount 
of the settlement.** Sweeney filed an 
affidavit, purported to be signed by 
the client, agreeing to the terms of 
the settlement.* The client, however, 
claimed that he never signed the 
document.“ The referee finder of fact 
found that someone in Sweeney’s of- 
fice—there was insufficient evidence 
to show whether it was the attorney 
himself or a member of his staff— 
had forged the client’s signature.*° 
According to the Bar, it was irrel- 
evant who forged the client’s signa- 
ture, since Sweeney was liable for the 
actions that came out of his office, 
regardless of who did the work.*° 

In addition, in The Florida Bar v. 
Mitchell, 569 So. 2d 424 (Fla. 1990), 
the court held that a legal secretary’s 
misconduct —the forging of an oppos- 
ing counsel’s name—was serious 
enough to warrant discipline against 
attorney Mitchell, for whom the sec- 
retary worked. Although the Bar ac- 
knowledged that the misconduct was 
the work of the nonlawyer employee, 
the court nevertheless held Mitchell 
liable for negligently supervising his 
employee.*’ The Bar suspended the 
attorney from practice for 15 days, 
ordered him to pay costs, and im- 
posed an order requiring Mitchell to 
adopt a written file supervision 
policy that the Bar then would ap- 
prove.* 

The court also has opined on a 
lawyer’s duty to supervise other at- 
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torneys in the lawyer’s firm. In The 
Florida Bar v. Hollander, 607 So. 2d 
412 (Fla. 1992), a sole shareholder 
attorney was held accountable for 
the actions of his associates. In Hol- 
lander, a law firm partner directed 
an associate to send an unethical 
termination of representation notice 
to a client, even though the partner 
knew of the ethical problem in send- 
ing such a notice and nevertheless 
failed to avoid or mitigate the prob- 
lem.*® Even though the improper 
action was actually committed by an 
associate, the partner was held ac- 
countable under Rule 4-5.3.°° 

So, how do you, as a supervising 
attorney at your firm, ensure that 
you and your attorneys meet all ob- 
ligations under these rules? 

First, assess what staff the law 
firm truly needs. Lawyers wishing 
to expand their employee bases first 
must determine whether their work 
overflow is attorney-based or sup- 
port-staff based. Second, if the work 
is determined to be attorney-based, 
you should determine what level of 
experience is needed to accomplish 
these tasks. If the needed help is 
nonattorney based, you should de- 
termine what specific skills—typ- 
ing, drafting, bill collecting—may be 
required to get the work done, and 
then hire accordingly. Third, be very 
careful in hiring: While a law firm 
should strive to match the appropri- 
ate person to the correct job, it also 
must not forget to find employees 
who come with good recommenda- 
tions concerning their ethical and 
responsible behavior. 

You also should consider taking 
the time and effort to promulgate the 
best possible employee-training pro- 
gram. Many law firms will take the 
time to train employees on techni- 
cal equipment, physical procedures, 
and firm “image.” Adding the sub- 
ject of conduct—and the ensuing re- 
sponsibilities, by supervising attor- 
neys and their charges—can help 
ensure that expectation levels are 
appropriate and certain behaviors 
are met. 

Finally, consider designating one 
of the firm’s partners as the “ethics 
partner.” This lawyer can serve as a 
confidential sounding board for any 


ethics questions within the firm. 
Hopefully, attorneys and staff alike 
would utilize this resource, helping 
to head off any problems before they 
have the chance to turn into major 
violations of Bar rules. 


Soto: A SuRVIVAL GUIDE FOR THE 
Soto Lawyer 522 (Jeffrey R. Simmons 
ed., ABA Law Practice Management 
Section, Third ed. 2001). 

? Rachel Reiland, Recent Development 
2000-2001, The Duty to Supervise and 
Vicarious Liability: Why Law Firms, 
Supervising Attorneys and Associates 
Might Want to Take a Closer Look at 
Model Rules 5.1, 5.2 and 5.3, 14 Gro. J. 
Eruics 1151 (Summer 2001). 

Rutes Rec. THE Fioripa Bar 4-5.3 
(2002). 

* Rec. THE Fioripa Bar 4-5.3 
(2002). 

> The comment to Rule 4-5.1 implies 
that the definition of a supervisory at- 
torney may depend on the circumstances 
of the firm’s structure and nature of the 
practice. Compare with the comment to 
the Texas Disciplinary Rules of Profes- 
sional Conduct, which clearly states that 
this matter is a question of fact. Edward 
L. Wilkinson, Supervising Lawyers, Su- 
pervised Lawyers, Nonlawyer Assistants: 
Ethical Responsibilities Under the State 
Bar Rules, 64 Tex. B.J. 452 (May 2001). 

® RuLes Rec. THE FLoripa Bar 4- 
5.3(b)(2). 

*RuLes Rec. THE Fioripa Bar 
4.5.3(b)(3). 

SRuLes Rec. THE FLoripa Bar 
4.5.3(b)(1). 

®RuLes Rec. THE F.Loripa Bar 
4.5.3(b)(3)(B). 

10 Td. 

Ruies Rec. THE Fioripa Bar. 4-5.3(c). 
The rule also mandates that anyone us- 
ing these titles must work for or under 
the direct supervision of an attorney or 
other business entity. Jd. R. 4-5.3 (a). 

Rules Reg. The Florida Bar 4-5.2 
(2002). 

13 Td. 

44 Td. R. 4-5.2(b). 

‘5 Comment, RuLes Rec. THE FLoripa 
Bar 4-5.2 (2002). 

'6 www.flabar.org/member services/eth- 
ics opinions. 

‘7 Fla. Bar Prof’] Ethics Comm. Op. 89- 
4 (1989). 

9a. 

20 Fla. Bar Prof’] Ethics Comm. Op. 86- 
4 (1986). 

21 Td. 

*3 Fla. Bar Prof’] Ethics Comm. Op. 89- 
4 (1989). 

*6 Fla. Bar Prof’! Ethics Comm. Op. 64- 
40 (Reconsideration 1987). 

27 Fla. Bar Prof’l Ethics Comm. Op. 87- 
11 (1988); Fua. R. Jup. Apmin. 2.060(c). 

28 Fla. Bar Prof’! Ethics Comm. Op. 89- 


~ i 

AG 

q 

j 

3 

4 

ge 

| 

q 

q 

4 

q 

2 


5 (1989), 73-43 (1974). 

2° Fla. Bar Prof’] Ethics Comm. Op. 89- 
5 (1989). 

3° Rutes Rec. THE Fiorina Bar 4-5.3 
(2002). 

31 Fla. Bar Prof’] Ethics Comm. Op. 88- 
6 (1988). 

82 Fla. Bar Prof’] Ethics Comm. Op. 75- 
4 (1975); 70-27 (1970). 

34 Fla. Bar Prof’] Ethics Comm. Op. 86- 
5 (1986). 

35 Td. 

Sid: 

37 Stewart v. Bee-Dee Neon & Signs, 
Inc., 751 So. 2d 196, 208 (Fla. 1st D.C.A. 
2000). 

38 Td. at 208; Fla. Bar Prof’] Ethics 
Comm. Op. 86-5 (1986). 

39 Stewart, 751 So. 2d at 207-09. The 
court suggested that at a minimum, firms 
should consider admonishing nonlawyer 
employees to not discuss cases, restrict- 
ing access of nonlawyer employees to cer- 
tain information, and prohibiting discus- 
sions between certain members of the firm 
on potential problem matters. The court 
also stated that a nonlawyer employee 
who was exposed to confidential informa- 
tion while employed at a former firm 
raises two rebuttable presumptions: that 
the employee actually obtained confiden- 
tial information that is material to the 
case, and that the employee did or will 
disclose such information to the new hir- 
ing firm. The hiring firm can then rebut 
either of the presumptions by demonstrat- 
ing that the nonlawyer employee did not 
have any such information, or that there 
has not been any such disclosure and the 
firm has taken measures to ensure that 
it will not occur in the future. 

40 The First, Second, and Fifth district 
courts of appeal follow the same stan- 
dard expressed. First Miami Securities, 
Inc. v. Sylvia, 780 So. 2d 250 (Fla. 3d 
D.C.A. 2001). 

41 Td. at 253; Koulisis v. Rivers, 730 So. 
3d 289 (Fla. 4th D.C.A. 1999). The Fourth 
DCA chose to apply the standards im- 
posed in Rule 4-1.10 (b) to nonlawyers 
as well. 

42 Sweeney, 730 So. 2d at 1270. 

Td. 

47 Mitchell, 569 So. 2d 424. 

48 Td. at 425. 

49 Td. at 415. 

50 Id. 


Professor Debra Moss Curtis 
teaches lawyering skills and values I and 
II at the Shepard Broad Law Center, 
Nova Southeastern University. She also 
teaches sales financing, criminal proce- 
dure, and a workshop on law office man- 
agement. 

This column is submitted on behalf 
of the General Practice, Solo and Small 
Firm Section, Jack W. Bettman, chair, 
and David A. Donet, editor. 


For registration information, see www.flabar.org or call CLE 
Registrations at 850/561-5831. On-site registration is by check 
only; however, please verify programming with CLE 
Registrations before making plans to attend. 


December 2002 Video Replays 


Jacksonville 
December 11 * #5321L-5322V-Basic Corporate Practice/Intellectual Property 
December 12 * #5294-Advanced Federal Practice 


Orlando 
December 11 * #5321L-5322V-Basic Corporate Practice/Intellectual Property 
December 12 * #5294-Advanced Federal Practice 


Pensacola 
Escambia/Santa Rosa Bar Association #40 
December 11 * #5331L-5332V-Hot Topics in Appellate Practice 
December 12 ¢ #5321L-5322V-Basic Corporate Practice/Intellectual Property 
December 18 ¢ #5294-Advanced Federal Practice 


West Palm Beach 
Palm Beach County Bar Association #232 
December 12 ¢ #5321L-5322V-Basic Corporate Practice/Intellectual Property 
December 18 * #5294-Advanced Federal Practice 


Fort Lauderdale 
Broward County Bar Association #122 
December 18 ¢ #5321L-5322V-Basic Corporate Practice/Intellectual Property 


Ft. Myers 
December 18 * #5331L-5332V-Hot Topics in Appellate Practice 
December 19 * #5321L-5322V-Basic Corporate Practice/Intellectual Property 
December 18 * #5331L-5332V-Hot Topics in Appellate Practice 
December 19 * #5321L-5322V-Basic Corporate Practice/Intellectual Property 


Tallahassee 


The Florida Bar Annex #54 
December 19 * #5321L-5322V-Basic Corporate Practice/Intellectual Property 
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Environmental and Land Use Law 


Water, Water Every where? 
PartlI 


lorida’s once seemingly in- 

exhaustible water re- 

sources are being compro- 

mised and diminished as a 
result of increased demand, and a 
lack of formalized coordination and 
planning between planning au- 
thorities and water management 
districts. Florida’s replumbing ef- 
forts, in the form of the Comprehen- 
sive Everglades Restoration Plan 
(CERP), are insufficient on their 
own to address the threat to water 
and the environment, which ulti- 
mately threatens the habitability of 
Florida. This article will identify 
some of the problems and obstacles 
to achieving a healthy environment 
in Florida, particularly as they re- 
late to water resources, and will 
examine the existing legislative 
and regulatory framework appli- 
cable to water resources and water 
delivery, and proposals that have 
been put forward to address 
Florida’s future development and 
water management. 

There is a notable lack of a co- 
herent, visionary, and enforceable 
water plan in Florida that sets lim- 
its and protects Florida’s water re- 
sources. Currently, Florida’s “plan” 
is a patchwork quilt of policy state- 
ments that are exhortative only, 
rather than enforceable provisions. 
Since the enactment of The Florida 
Water Resources Act,' Florida’s 
emphasis on regulation, as opposed 
to planning, has significantly con- 
tributed to Florida’s water woes. A 
proposal to link planning and wa- 
ter resources management, to- 
gether with a recommendation to 
enhance cooperation between local 
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by Joélle Hervic 


In compromising the 
integrity of the 
Everglades, the 
availability of clean, 
fresh water has 
been impacted, and 
a number of species 
have been lost. 


government and water manage- 
ment districts under the oversight 
of the state, will be discussed.’ Al- 
though the Florida Department of 
Environmental Protection (DEP) 
has recently issued a new report, 
the Florida Water Conservation Ini- 
tiative Report, containing proposals 
to conserve water, critics have ob- 
served that these measures, even if 
implemented, would preserve the 
existing easy and free access to wa- 
ter by the biggest users, principally 
agriculture, rather than imple- 
menting measures to preserve an 
already overtapped resource.®* 


Postcard From Florida 

Picture this: You sit in your deck 
chair in your backyard, watching 
the sun glisten on the canal as the 
palm trees gently sway in the wind 


while you sip your iced tea. This ap- 
parently idyllic scene belies the fact 
that, right now, the view from 
Florida is far from picture perfect: 
There is a good chance that the ca- 
nal you are gazing at is manmade; 
the water is contaminated and at 
lower levels than when you bought 
your house only a few years before. 
As you continue to soak up the sun, 
enjoying the scene and the sun’s 
warmth, millions of your fellow Flo- 
ridians at the same time are irri- 
gating their gardens and farms, 
washing their cars and sidewalks, 
and flushing their toilets without 
giving a second thought to the wa- 
ter supply, while fully expecting 
that it will always be available— 
clean, abundant, and on tap. 

They are sadly mistaken. The fol- 
lowing is a snapshot of the true 
state of affairs in Florida which is 
one of the thirstiest states in the 
country: “More water is withdrawn 
and used in Florida than in any 
other state east of the Mississippi 
River.”' “Water use is forecast to 
increase 30 percent from 7.2 billion 
gallons per day (BGD) in 1995 to 
9.3 billion in 2020.” Florida has the 
highest per capita water consump- 
tion in the world, with on average 
171 gallons of water being con- 
sumed per day.® Groundwater with- 
drawals account for 62 percent of 
Florida’s water use.’ Inefficient and 
inappropriate use of groundwater, 
particularly by agriculture,* and a 
rising per capita water consump- 
tion are responsible for the steep 
rise in water usage that we have 
witnessed over the past several de- 
cades. Levels of groundwater used 
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by agriculture stood at 52 percent 
in 1995 with DEP stating that “ac- 
tual agricultural water use is pro- 
jected to increase from 3.7 BGD in 
1995 to 4.1 BGD in 2020.”° Aside 
from the nominal cost of permits, 
water is free in Florida.’” 

The business of making future 
population projections is extremely 
speculative. For instance, in the 
DEP’s Public Review Draft of the 
Florida Water Conservation Initia- 
tive, released in November 2001, a 
projection was made that by 2020, 
Florida’s population would increase 
from 16 million to approximately 
20.4 million.'' Based on those fig- 
ures, DEP projected that there would 
be an average water use of about 9.3 
BGD in 2020. DEP’s population 
projection seems to have been based 
on a trend that may have appeared 
to signal a decrease in the growth 
rate; however, this may not have pro- 
vided a true picture of Florida’s rap- 
idly accelerating growth. One com- 
mentator has observed: 

[T]he growth from 528,542 in 1900 to 
15.5 million in 2000 is an annual rate of 
growth of 3.44%. If this rate was to per- 
sist for the next 100 years, the 15.5 mil- 
lion population would grow to 455 mil- 
lion. This magnitude is greater than the 


projected population for the nation as a 
whole.'® 


The same commentator remarks 
that what appears to be a drop in 
growth in the 1990s may be attrib- 
utable to factors other than to a real 
decline in Florida’s growth dynam- 
ics.'* By April 2002, DEP had revised 
its population projection, made just 
four months earlier, from 20.4 mil- 
lion to 21.8 million, which DEP ob- 
served may “possibly lead to greater 
demands [on fresh water].”” 

There are numerous indicators of 
the environmental degradation and 
population pressures that have oc- 
curred over the years: The Ever- 
glades are now at only one third of 
the original ecosystem following 
more than a century of wetlands 
drainage and development.'® As 
growth and population in Florida 
have expanded, there has been a 
fanning out from the initial settle- 
ment in the northeastern and south- 
eastern areas of the state along the 
Atlantic coast and on the uplands."’ 


To satisfy the increased demand for 
more land, inland areas were 
drained of surface water, thereby 
reducing the supply of potable wa- 
ter.'® 

The Floridan aquifer supplies 
Florida with much of its water needs. 
However, the pressures of popula- 
tion, drained wetlands, farming prac- 
tices, and drought are impacting 
water resources.'® Miami-Dade takes 
most of its water from the Biscayne 
aquifer, “a wedge-shape subterra- 
nean sponge of porous limestone that 
holds huge volumes of slow-moving 
groundwater.””° 
The people of Florida should be aware 
that the south Florida ecosystem is not 
sustainable on our present course. Flo- 
ridians, at all levels, need to recognize 
that we can sustain neither our exist- 
ing human nor our natural systems in 


south Florida with regard to water if we 
do not change direction.”! 


Overwithdrawals of groundwater 
can lead to multiple and serious 
problems including saltwater intru- 
sion, reduced supply, drainage of 
lakes and wetlands, and land sub- 
sidence.”? “In central Florida, wet- 
lands, lakes, and streams will start 
to dry up by 2006 if all the permits 
to withdraw water are granted and 
new supplies aren’t identified,” ob- 
served Kirby Green, director of the 
St. John’s River Water Management 
District, which services 16 central 
and north Florida counties.” St. 
John’s River Water Management 
District is not the only region fac- 
ing a grim situation regarding its 
water resources: 

In the Suwannee River Water Manage- 
ment District, the year 2000 was the 
fourth lowest rainfall year since 1931. 
In the spring of 2001, most of the gaug- 
ing stations in the Suwannee, Santa Fe, 
and Withlacoochee rivers recorded 
record low flows. Fifty-two of the 
district’s 85 Floridan Aquifer monitor- 
ing stations set record low levels. Many 


of the district’s springs had either ceased 
flowing or had greatly reduced flows.** 


Wellfield Protection Zones 
The wellfield protection zones in 
Florida, which typically have been 
established by county ordinance, 
draw a line around wellfields, inside 
which industry is banned, because 
of the potential impact on the pota- 


bility of underground water. Banned 
industries include airports, dry 
cleaners, and paint manufacturers. 
The so-called cone of influence 
around a wellfield is comparable to 
the conical dip that forms on the 
surface of a milk shake when a 
straw is used—the stronger the suc- 
tion, the wider the cone.”° 

An example of the wellfield pro- 
tection zones is found in Ch. 24 of 
the Miami-Dade County Ordinance, 
which provides for protection zones 
around a number of wells, includ- 
ing 15 Miami Springs wells that 
provide drinking water to one mil- 
lion people in South Florida.”° These 
protection zones were established by 
the Miami-Dade County Commis- 
sion under the assumption that the 
wells would pump 70 million gallons 
per day (MGD). To protect the aqui- 
fer and groundwater, the ordinance 
prohibits certain industries from 
contamination by chemical seepage 
or spill. 

“A constellation of wellfields 
around the county sucks the water 
from the aquifer—which begins just 
below our feet—and powerful 
pumps force the water through mas- 
sive pipes to treatment plants.””’ 
Wells in the Miami Springs area are 
already pumping too much. 

According to DERM, as of 
1994,“the Miami Springs wells 
[were] pumping between 100 and 
125 MGD in 1994, expanding the 
cone well beyond the intended pro- 
tection zone and into areas that are 
known to be contaminated—includ- 
ing Miami International Airport and 
certain industrial areas in Hi- 
aleah.”*> The wellfield restrictions 
prohibit industries from being situ- 
ated in a wellfield protection zone, 
but fail to restrict a wellfield pump- 
ing outside its zone. It has been re- 
marked that an explanation for 
these inconsistencies lies in the fact 
that Miami-Dade is “conveniently, 
both the wellfield operator and the 
author of the wellfield protection or- 
dinance.””’ Additionally, continuing 
development pressures have re- 
sulted in the bending of the line, 
known as the Northwest Wellfield 
Protection Zone. Miami-Dade 
County commissioners recently ap- 
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proved a new development, known 
as Beacon Lakes, consisting of an 
immense 436-acre warehouse com- 
plex, which will be situated almost 
entirely in a wellfield protection 
zone: “[I|t’s at the edge of the buffer, 
an area where contaminants could 
creep toward the wells if an extreme 
drought or excessive pumping 
dropped the water table.”*° 

The development was approved 
after DERM determined that the 
project did not pose a risk to the 
Beacon Lakes drinking supply.*' A 
factor in that approval seems to 
have been based, at least in part, on 
the developer’s proposal to build a 
canal, similar to the Snapper Creek 
Canal extension, situated on the 
Florida Turnpike in Miami-Dade 
County. The Snapper Creek Canal 
extension is described by engineers 
as creating a protective pressure 
barrier: “The canal, when held at 
higher levels than the surrounding 
groundwater, prevents tainted wa- 
ter from flowing back west toward 
the wells.”** The Beacon Lakes 
project has its critics. They do not 
agree that the risk of contamination 
of the wellfield can be successfully 
contained by the construction of a 
canal, and question the effective- 
ness of this type of canal as a hy- 
drological divide, pointing to peri- 
odic failures of the Snapper Creek 
Canal.** 


The Restudy and the 
Everglades Restoration Plan 
The Everglades ecosystem of a 
century ago, with its unique combi- 
nation of hydrological flows and cli- 
mate, has been forever lost.*‘ It has 
shrunk to half its original size, 
largely through the initiative of the 
original Central and Southern 
Florida Project (““C&SF Project”), 
which implemented a wide-scale 
conversion to agricultural use in 
response to hurricane flooding in the 
late 1940s.* The 60-mile-wide sheet 
flow that historically flowed south, 
and which could take over a year to 
reach the ocean, insulated the Ev- 
erglades from the droughts and 
floods that are a regular feature of 
southern Florida. The wetland veg- 
etation, which acted as a natural fil- 


The Everglades 
ecosystem of a 
century ago, with its 
unique combination 
of hydrological flows 
and climate, has 
been forever lost. It 
has shrunk to half its 
Original size. 


ter as the water slowly made its 
southbound passage, contributed to 
the high quality of the water.** This 
unique flow formed estuaries where 
the sheet flow met the ocean, sup- 
porting abundant marine and estua- 
rine species.*’ 

The Everglades ecosystem has 
been designated a Ramsar Conven- 
tion Wetland of International Im- 
portance, an International Bio- 
sphere Reserve, and a World 
Heritage Site.** These three inter- 
national environmental organiza- 
tions have designated South Florida 
to be an area of biological impor- 
tance because of the Everglades’ 
unique hydrological pattern and the 
immense wealth of biological diver- 
sity that it supports. The Everglades 
is one of only three areas that has 
attained this status in the interna- 
tional community.” 

In compromising the integrity of 
the Everglades, we have not only 
impacted the availability of clean, 
fresh water, but we have lost a num- 
ber of species and are in danger of 
losing more as a result of both di- 
minished water flow and water con- 
tamination, largely as a result of 
agricultural runoff.*’ Eighteen ani- 
mal and plant species have been 
identified by the Fish and Wildlife 
Service as threatened or endan- 
gered within the study area.*! In- 
creased demand stresses Florida’s 
aquifers and causes both contami- 
nation and saltwater intrusion. It is 
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imperative that we preserve and 
restore the health of the Everglades 
by protecting it and our aquifers 
from pollution, inappropriate devel- 
opment, and agricultural practices. 

The C&SF Project Comprehen- 
sive Review Study (“Restudy”) team, 
led by the Army Corps of Engineers, 
has proposed an experimental res- 
toration plan intended to mimic the 
historical levels of water flow that 
once flowed through the Ever- 
glades.*” It currently involves the 
implementation of 60 water man- 
agement projects at a cost of ap- 
proximately $8 billion.* 

The greatest challenge to the 
plan’s success is overcoming the in- 
adequacies of South Florida’s entire 
water management system, which 
largely depends on making signifi- 
cant changes to the established wa- 
ter management responsibility in 
southern and central Florida. Its 
success will also depend on institu- 
tionalizing flexible responses that 
will be required for effective ecosys- 
tem management. The Restudy in- 
volves adaptive management, and 
builds on projects implemented on 
an experimental basis, on which 
subsequent decisions are based.“ 

The Everglades Restoration 
Project is just one piece of the puzzle; 
it is the beginning of what is needed 
in order to ensure that we do not 
overburden our environment, and 
that our quality of life does not de- 
cline as a result of a corresponding 
decline in water quality, air quality, 
and availability of water. There are 
many interlocking pieces to identify 
and piece together to assure Florida’s 
continuing quality of life and eco- 
nomic health. If we continue to ap- 
proach the issue of planning, water 
delivery and supply water pollution 
as separate and segmented pieces, 
there is a real danger that we will 
fail in our efforts. UO 


1 Start. ch. 373. 

* Mary Jane Angelo, Integrating Wa- 
ter Management and Land Use Plan- 
ning: Uncovering the Missing Link in the 
Protection of Florida’s Water Resources?, 
12 Fia. J. L. & Pus. Pow’y 223, 224 (2001). 

’ Curtis Morgan, State May Curb Wa- 
ter Usage, Miami HERALD, May 13, 2002, 


4 

q 
‘ 
q 

j 
} 

3 

q 
4 

4 

= 


at 5A. 

Id: 

5 Amanda Riddle, Water Shortage 
Critical, Officials Say, Mtam1 HERALD, De- 
cember 28, 2001. 

6 Angelo, supra note 2, at 224. 

7 Td. 

8 See Dept. or ENvTL. PRrovt., 
FLoRIDA WATER CONSERVATION INITIATIVE, 
Pustic Review Drart (hereinafter FWCI 
Drart) at 3 (Nov. 2001) (“Forty-one per- 
cent of all water used for agricultural 
irrigation east of the Mississippi River 
is used in Florida . . . Florida is more 
dependent on groundwater (60 percent 
of fresh water use) than any other state 
east of the Mississippi River.”). 

See Dept. oF ENVTL. PROT., 
FLORIDA WATER CONSERVATION INITIATIVE 
(hereinafter FWCI) at 8. 

10 Morgan, supra note 3, at 5B. 

11 FWCI Drart, supra note 8, at 4. 

13 James C. Nicholas & Ruth C. Steiner, 
Growth Management and Smart Growth 
in Florida, 35 WAKE Forest L. Rev. 645, 
647 n.12, 648 n.28. “[The] lessened pace 
of [population growth] may be due more 
to the severe and prolonged recession 
of the early 90s and the decrease in the 
number of persons nationally reaching 
retirement age than to any fundamen- 
tal change in the growth dynamics.” 

14 Td. at 647. 

15 FWCI, supra note 9, at 7. 

16 John J. Fumero,Everglades Ecosys- 
tem Restoration: A Watershed Approach 
by the Legislature, 74 Fia. B.J. 58, 58 
(Oct. 2000). Fumero writes: “As late as 
the 1800’s, the Everglades consisted of 
a 60-mile-wide shallow river, seldom 
more than two feet deep, flowing from 
Lake Okeechobee to Florida Bay. That 
was before the U.S. Army Corps of En- 
gineers erected 1,400 miles of dikes, 
dams, levees, and water control struc- 
tures in the name of water supply and 
flood control. Now in the year 2000, more 
than 50 years after Marjorie Stoneman 
Douglas wrote about the demise of the 
Everglades, only 2.4 million acres of Ev- 
erglades remain—about one third of the 
original Everglades ecosystem. Lake 
Okeechobee is likewise experiencing 
adverse ecological impacts. Florida is 
now at a turning point, ready to begin 
reversing the effects of massive wet- 
lands drainage, damage to our estuar- 


Joélle Hervic works in the Miami 
office of Shook, Hardy & Bacon, L.L.P. 
She is a licensed New York attorney. She 
holds a J.D., with honors, and an L.L.M. 
in comparative law, with a concentration 
in environmental law, both from the 
University of Miami School of Law. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section, Maribel N. Nicholson-Choice, 
chair, and Robert Manning, editor. 
© Copyright 2002 by Joélle Hervic 


ies and loss of valuable storage areas.” 

17 James C. Nicholas, The Ups and 
Downs of Growth Management in 
Florida, 12 Fa. J. L. & Pus. Po’y 213, 
220 (2001). Nicholas writes: “The drain- 
age that made much of Florida habit- 
able also disposed of the fresh water that 
was a critical element of the ecosystem 
and the source of drinking water. The 
farms and subdivisions that developed 
in the diked and drained areas added so 
many pollutants to the remaining natu- 
ral areas that their continued existence 
came into doubt. The sheer pressure of 
numbers extended urban development 
into areas that nature had not designed 
to be used for those purposes and cre- 
ated consequences . . . beyond what the 
natural and human systems could ab- 
sorb.” 

18 Td. Nicholas & Steiner, supra note 13, 
at 648. 

19 Riddle, supra note 5. 

21 Army Corps or ENGr’s AND S. FLA. 
Water Ment. Dist., CENTRAL AND SOUTH- 
ERN FLORIDA PROJECT COMPREHENSIVE RE- 
view Stupy B Overview, at 12 (Oct. 1998) 
(citing GovERNOR’s CoMM’N FoR A SUSTAIN- 
ABLE S. FLA., OCTOBER Report (1995)). 

24 Td. at 4. 

*5 Kirk Semple, Running on Empty, Mi- 
AMI NEw Times, October 20, 1994, at p. 8 
of electronic document. 

26 Curtis Morgan, Wellfield Develop- 
ment Still Faces Opposition, Miami HErR- 
ALD, June 3, 2002, at p.1 of electronic 
document. 

27 Semple, supra note 25, at p. 2 of elec- 
tronic document. 

8 Td. at p. 8 of electronic document. 

(25 

30 Morgan, supra note 26, at p. 2 of elec- 
tronic document. 


34 Davip McCatty, THE EVERGLADES: AN 
ENVIRONMENTAL History (University 
Press of Florida 1999) (providing a com- 
prehensive description of the Ever- 
glades’ ecosystems). 

35 Td. at 140-145. 

36 Td. at 26-27. 

37 See U.S. Army Corps oF ENGr’s anp S. 
Fia. Water Ment. Dist., CENTRAL AND 
SouTHERN Project COMPREHEN- 
SIVE Review Stupy, FINAL INTEGRATED FEa- 
SIBILITY REPORT AND PROGRAMMATIC ENVI- 
RONMENTAL Impact STATEMENT. at 2-5 
(1999) (hereinafter Restupy). 

38 STEVEN M. Davis & JoHN C. OcpDEN, Ev- 
ERGLADES: THE ECOSYSTEM AND ITs REsTO- 
RATION (CRC Press-St. Lucie Press 1994.) 

40 See RESTUDY, supra note 37, at 3-19. 

41 See id. at tbl. 3-1. 

42 See id. at 7-15. 

4% William E. Gibson & Neil 
Santaniello, Bush Brothers Agree: Eco- 
system comes First; State-Federal pact 
Promises Water to Area; 30-Year Project 
to Cost $8 Billion, SUN-SENTINEL (Fort 
Lauderdale), January 10, 2002, at 14A. 
This state/federal pact, a 30-year plan 
which was signed on January 10, 1992, 
promises water to the Everglades area 
at a projected cost of $8 billion. The 
agreement is “[C]onsidered to be the first 
such state water compact ... the sign- 
ing was required by the Water Resources 
Development Act of 2000, which calls for 
a binding agreement in which the state 
promises that nature will have the first 
claim to new water supplies. Congress 
insisted on such an agreement before 
the federal government could pay its 
part of the costs.” 

44 Td. See Restupy, supra note 37, at 5- 
32. 


Don't you just hate that awkward moment 
right after you tell someone you're suing them? 
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Tax Law 


The ABCs of Florida Corporate Income Tax 


awyers are asked by their 

clients to advise them 

about business structures. 

They commonly prepare 
partnership agreements, articles of 
incorporations, joint venture agree- 
ments, and articles of organization 
for partnerships, business trusts, 
corporations, and limited liability 
companies. Once these structures 
are put in place, the lawyer may 
then be faced with the Florida Cor- 
porate Income Tax (FCIT).! 

In examining the FCIT, this ar- 
ticle will first identify which busi- 
ness entities are subject to the tax 
and then explain the elements of 
the tax. Finally, it will describe how 
an entity which conducts business 
both within and outside the state 
apportions its income. 


Definition of Corporation and 
Doing Business in Florida 

Once the business structure is 
identified, the lawyer must deter- 
mine whether it is subject to the 
FCIT. The FCIT broadly defines the 
term “corporation” to mean artifi- 
cial entities including domestic and 
foreign corporations qualified to do 
business within Florida, joint stock 
companies, business trusts, and 
limited liability companies.” Part- 
nerships, proprietorships, limited 
liability companies which are taxed 
as a partnership for federal income 
tax purposes, and private trusts are 
not subject to the tax.* In addition, 
a corporation which elects subchap- 
ter S status pursuant to §1362 of 
the Internal Revenue Code? is not 
subject to the tax. 

The lawyer can choose whether 
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by Benjamin A. Jablow 


In enacting 
Ch. 220, the 
Florida Legislature 
realized that the 
regular apportionment 
provisions contained 
in §220.15 may 
not work for all 
taxpayers. 


the limited liability company will 
be subject to the tax. The IRC pro- 
vides that limited liability compa- 
nies who have two or more mem- 
bers can be taxed as an association 
subject to subchapter C or a part- 
nership subject to subchapter K. 
The IRC also provides that single 
member limited liability companies 
can be treated as an unincorporated 
entity subject to subchapter C or as 
a disregarded entity and included 
on the owner’s tax return. There- 
fore, a limited liability company 
may or may not be subject to the 
FCIT depending on the circum- 
stances. 

The Florida Statutes and the 
Florida Administrative Code pro- 
vide that corporations that conduct 
business, derive income, or exist 
within Florida are subject to the 


FCIT.° If the lawyer determines 
that the entity is defined as a cor- 
poration, he must determine 
whether the entity will conduct 
business, derive income or exist 
within Florida. 

A corporation is doing business 
within Florida if it actively engages 
in any transaction for the purpose 
of financial gain.® Fla. Admin. Code 
R. 12C-1.011 describes activities 
that are “construed as conducting 
business, earning or receiving in- 
come in this state, or constitute 
those activities of a resident or citi- 
zen of this state for purposes of this 
tax ....” The following is a list of 
some of the activities enumerated 
in Rule 12C-1.011: incorporating in 
Florida, maintaining an office or 
other places of business in Florida, 
or owning or leasing real or tangible 
personal property in Florida.’ 

Business entities that qualify as 
a corporation as defined in the FCIT 
may also be considered to be doing 
business within Florida. Therefore, 
the lawyer should now analyze the 
elements of the tax. 


Elements of the FCIT 

The FCIT piggybacks the IRC. 
Each year the Florida Legislature 
adopts the IRC as it was enacted 
on a specific date. One reason that 
the legislature adopts the IRC is to 
utilize the well established body of 
federal law to the extent that it is 
not inconsistent with Florida law.* 

F.S. §220.11 provides that corpo- 
rations are taxed at 5.5 percent of 
their net income for the taxable 
year. If the corporation is subject to 
the federal alternative minimum 
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tax in §55 of the IRC, then the cor- 
poration is taxed at 3.3 percent of 
its alternative minimum net income 
for the taxable year.° 

In order to understand what net 
income is, the lawyer must first de- 
fine some terms. The term “net in- 
come” is defined in F.\S. §220.12. A 
corporation’s net income for a tax- 
able year is its adjusted federal in- 
come” plus nonbusiness income al- 
located to Florida less an exemption. 
Well, most lawyers would ask, can’t 
someone give me a simple definition 
of net income without being re- 
quired to define some of those 
terms? That’s not what the Florida 
Legislature did; instead, it used 
terms used in the IRC for the rea- 
sons stated above. 

So, the lawyer investigates the 
meaning of adjusted federal income 
and nonbusiness income. The law- 
yer understands that the exemption 
used in the term net income was the 
$5,000 exemption amount provided 
in §220.14. 

The lawyer then reads F.S. 
§220.13 and is amazed that the term 
“adjusted federal income” is based 
upon an amount determined under 
the IRC with Florida modifica- 
tions.'! The lawyer discovers that if 
he uses line 30 of the federal corpo- 
rate income tax form, IRS form 
1120, that this amount is where the 
Florida Legislature begins modify- 
ing the federal income. 

FS. §220.13(1)(a) provides for 11 
separate items which will be added 
back to the taxpayer’s taxable in- 
come for the tax year.'” All of these 
items are used to add back to the 
taxpayer’s federal income certain 
items which were allowed as a de- 
duction or were excluded from in- 
come under the IRC or Florida cor- 
porate income tax credits. Theses 
items include: deductions for state 
and local taxes, specific interest 
which was excluded from federal 
income tax, items for regulated in- 
vestment companies and real estate 
investment trusts, portions of wages 
and salaries which relate to the 
Florida corporate enterprise zone 
jobs credit, portions of ad valorem 
taxes which relate to the Florida 
corporate enterprise zone property 


tax credit, the amount of the Florida 
emergency excise tax deducted un- 
der the IRC, amounts for a guaran- 
teed association, pari-mutuel opera- 
tions of a nonprofit corporation, 
rural job tax credit and urban high 
crime area job tax credit, state hous- 
ing credit, and credits for contribu- 
tions to nonprofit scholarship-fund- 
ing organizations.'* 

F.S. §220.13(1)(b) provides for 
subtractions from the taxpayer’s 
taxable income for the tax year. 
These items include: net operating 
losses, net capital losses, excess 
charitable deductions, excess contri- 
butions under IRC §404, foreign 
source dividends, income from IRC 
§$78 and 951, wages and salaries 
which relate to the credit for em- 
ployment of certain new employees, 
nonbusiness income, and credits 
which relate to IRC §901. The law- 
yer needs to make sure that net op- 
erating losses and net capital losses 
may only be carried forward and 
cannot be used in prior tax years. 

Now that the lawyer knows what 
makes up the taxpayer’s adjusted 
federal income, he needs to deter- 
mine what is nonbusiness income. 


The lawyer thinks to himself: Why 
would the Florida Statutes need to 
define the term nonbusiness in- 
come? After all, if a corporation is 
only being taxed if it has a profit 
motive, how could it have nonbusi- 
ness income? So, the lawyer reads 
FS. §220.03(1)(r). He studies the 
definition and realizes that the defi- 
nition seems to make sense, but 
then he decides to ask another law- 
yer that actually practices in FCIT. 
The lawyer quickly comes to the con- 
clusion that he, like Alice, stepped 
though the looking glass and now is 
in a world of wonderland. Alice had 
her cast of characters, but the law- 
yer now has to contend with the U.S. 
Supreme Court, Florida law, and 
other states that have looked at 
what is nonbusiness income. It’s like 
the quote from Potter Stewart in the 
obscenity cases: “I know it when I 
see 

The term nonbusiness income is 
defined in FS. §220.03(1)(r). The stat- 
ute defines nonbusiness income as: 


rents and royalties from real or tangible 
personal property, capital gains, inter- 
est, dividends, and patent and copyright 
royalties, to the extend that they do not 
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arise from transactions and activities in 
the regular course of the taxpayer's trade 
or business. The term “nonbusiness in- 
come” does not include income from tan- 
gible and intangible property if the ac- 
quisition, management, and disposition 
of the property constitute integral parts 
of the taxpayer’s regular trade or busi- 
ness operations, or any amounts which 
could be included in apportionable in- 
come without violating the due process 
clause of the United States Constitution. 
For purposes of this definition, “income” 
means gross receipts less expenses di- 
rectly or indirectly attributable thereto. 
Functionally related dividends are pre- 
sumed to be business income. 


States have determined that 
there are two different tests to de- 
termine nonbusiness income. Some 
states have adopted one test while 
other states have adopted both 
tests.!° The “transactional test” fo- 
cus on whether the activity arises 
in the regular course of the 
taxpayer’s trade or business. While 
the “functional test” focus on 
whether the activity is functionally 
related to the taxpayer’s trade or 
business. For example, if a corpora- 
tion sells equipment which was used 
in its manufacturing plant, this 
would be business income under the 
transactional test. If the same com- 
pany sold a subsidiary corporation, 
it is not within the taxpayer’s ordi- 
nary trade or business and would 
therefore be nonbusiness income 
under the transactional test. How- 
ever, the same sale of the subsidiary 
would be considered business in- 
come under the functional test pro- 
viding that the subsidiary was part 
of the taxpayer’s unitary business 
operation. The Florida Supreme 
Court and the Florida district courts 
have not issued an opinion regard- 
ing nonbusiness income. The U. S. 
Supreme Court has issued several 
opinions on what is apportionable 
income or what is not nonbusiness 
income.”*° The cases discuss the uni- 
tary business principle. Theses de- 
cisions list various factors, but do 
not clearly define the term. Florida 
takes the position that business in- 
come is not limited by either the 
transactional test or the functional 
test, but what is constitutionally 
permissible per these U.S. Supreme 
Court cases. 

After careful consideration of the 


A taxpayer that files 
a return and pays 
tax in another 
jurisdiction may still 
be required to prove 
that it is entitled to 
apportion its 
adjusted federal 
income. 


facts and circumstances, the lawyer 
will determine if there is an item of 
nonbusiness income. If nonbusiness 
income exists, F.\S. §220.16 provides 
how to allocate the nonbusiness in- 
come. There will be times were the 
nonbusiness income is allocated 
solely to Florida and other times 
that it is allocated to another state. 


Apportionment of 
Adjusted Federal Income 

Now that the lawyer determines 
the taxpayer’s adjusted federal in- 
come, the lawyer needs to determine 
what portion of that income is sub- 
ject to the FCIT. Apportionment is 
the method by which Florida deter- 
mines how much of the taxpayer’s 
adjusted federal income will be 
taxed in Florida. Florida allows a 
taxpayer to apportion its adjusted 
federal income providing that the 
taxpayer is doing business within 
and without Florida.’’ Fla. Admin. 
Code R. 12C-1.015(1) defines what 
activity is considered doing business 
within and without Florida. Gener- 
ally, if a taxpayer is subject to tax 
in another jurisdiction, it will be 
allowed to apportion its adjusted 
federal income.'* However, a tax- 
payer that files a return and pays 
tax in another jurisdiction may still 
be required to prove that it is en- 
titled to apportion its adjusted fed- 
eral income.”® 

The lawyer reviews Rule 12C- 
1.015 and determines that the tax- 


84 THE FLORIDA BAR JOURNAL/DECEMBER 2002 


payer is entitled to apportion its 
adjusted federal income. So, he 
reads the Florida Statutes and the 
Florida Administrative Code and 
realizes that apportionment is 
based upon three factors: payroll, 
property, and sales.” Florida double- 
weights the sales factor; therefore, 
the apportionment factor percent- 
ages are as follows: payroll 25 per- 
cent, property 25 percent, and sales 
50 percent. Each factor is based 
upon a fraction in which the nu- 
merator is equal to the payroll, prop- 
erty, or sales which are attributed 
to Florida pursuant to FS. §220.15, 
and the denominator is all of the 
taxpayer’s payroll, property, or sales. 
If one or more of the factors do not 
exist or are insignificant, then the 
Florida Statutes provides how to re- 
allocate the percentage of the factor.”! 

The payroll factor is set forth in 
FS. §220.15(4). The numerator of 
the payroll factor is based upon the 
compensation which is paid within 
Florida. Compensation includes 
“wages, salaries, commissions, and 
any other form of remuneration paid 
to employees for personal ser- 
vices.””” Generally compensation is 
paid in Florida if the services are 
performed in Florida.”* 

The property factor is set forth in 
F.S. §220.15(2). The numerator of 
the property factor consists of the 
taxpayer’s “real and tangible per- 
sonal property owned or rented and 
used in this state during the taxable 
”4 Real and tangible per- 
sonal property which are owned by 
the taxpayer are included in the 
property factor at cost. Property 
which is rented by the taxpayer is 
valued at eight times the net annual 
rent paid by the taxpayer. If the tax- 
payer meets specific requirements, 
it can exclude certain real and tan- 
gible personal property which re- 
lates to specific research and devel- 
opment activities.” If the taxpayer 
is a financial organization as de- 
fined in F‘'S. §220.15(6), then intan- 
gible personal property is also in- 
cluded in the taxpayer’s property 
factor.”® 

The sales factor is set forth in 


§220.15(5). The numerator of the 
sales factor consists of the gross re- 


4 
2 
bee 
3 
4q 
q 
= | 
3 
4 
Wes 4 
£ 
q 


ceipts of the taxpayer. The 
taxpayer’s gross receipts will in- 
clude interest, dividends, rents, and 
royalties in certain situations.”’ If 
the taxpayer is a financial organi- 
zation, then specific items will also 
be included in the sales factor.” 

In enacting Ch. 220, the Florida 
Legislature realized that the regu- 
lar apportionment provisions con- 
tained in §220.15 may not work for 
all taxpayers. Therefore, the leg- 
islature enacted F.S. §§220.151 
and 220.152. F.S. §220.151 pro- 
vides for apportionment methods 
for special industries.”® Section 
220.152 allows both the taxpayer 
and the department to modify the 
standard apportionment method 
to more reasonably represent the 
taxpayer’s activity within Florida. 
In addition, the department has 
the right to adjust items of income, 
deductions, exclusion, and appor- 
tionment factors to clearly reflect 
the taxpayer’s activities within 
Florida. 


Example 


After reviewing how the FCIT is 
computed, the taxpayer’s lawyer 
prepares an example to see if he 
fully understands how the tax 
works. He assumes that the tax- 
payer will be entitled to apportion 
its income. He also considers the 
following circumstances: 1) Florida 
payroll is $100,000; 2) Florida prop- 
erty is $600,000; 3) Florida sales are 
$2,000,000; 4) total payroll every- 
where is $500,000; 5) total property 
everywhere is $2,500,000; 6) total 
sales everywhere is $6,000,000; 7) 
adjusted federal income is 
$5,000,000; and 8) the taxpayer does 
not have nonbusiness income. The 
lawyer then figures the taxpayer’s 
FCIT liability as follows: 


e Payroll Factor: 
100,000/500,000 x .25 = 0.05000 
e Property Factor: 
600,000/2,500,000 x .25 = 0.06000 
e Sales Factor: 
2,000,000/6,000,000 x .50 = 0.16667 
e Fla. Apportionment 
Factor: 0.27667 
¢ Net Income = $5,000,000 x 0.27667 = 
$1,383,350 less $5,000 = $1,378,350 
¢ Taxpayer’s Florida Tax Liability = 
$1,378,350 x 5.5% = $75,809.25 


Conclusion 

The FCIT is based upon both fed- 
eral and Florida law. Lawyers who 
advise their clients about business 
structures need to have a basic un- 
derstanding of the tax. This basic 
understanding will allow the lawyer 
to obtain the necessary information 
to properly provide for instances in 
which the tax may apply to the pro- 
posed transaction. O 


1 The Florida Corporate Income Tax is 
located in Ch. 220 of the Florida Statutes. 

2 There are additional artificial enti- 
ties which are also defined as a corpo- 
ration in §220.03(e). 

3 Other entities are excluded as cor- 
porations under §220.03(e). 

‘ This article refers to the Internal 
Revenue Code of 1986, as amended. 

5 Stat. §220.02(1) and Fia. ApMIN. 
Conk R. 12C-1.002. 

6 Fia. ApMIN. CopE R. 12C-1.003(5). 

* The author refers the reader to Fa. 
ApMIN. Cope R. 12C-1.011, for additional 
activities which would subject a corpo- 
ration to the FCIT. 

8 Fa. Stat. §220.02(3). See infra for 
discussion of interaction of Florida law 
and the IRC. 

“NEA: STAT. 
220.13(2)(k). 

The author acknowledges that 
§220.12 refers to either the taxpayer’s 
adjusted federal income or that share of 
the taxpayer’s adjusted federal income 
which is apportioned to Florida pursu- 
ant to §220.15. 

11 For purposes of simplicity, the author 
refers the reader to §220.13 and the rel- 
evant provisions of the IRC. 

2 Fia. Stat. §220.13(2) defines the 
taxpayer’s taxable income for the tax 
year as provided in the IRC. 

3 These items are listed in 
§220.13(1)(a) and Fria. Apmin. Cope R. 
12C-1.013. 

14 Jacobellis v. Ohio, 378 U.S. 184 (1964). 

15 The following states only adopted the 
transaction test: Uniroyal v. Dept. of 
Revenue, 779 So. 2d 227 (Ala. 2000), and 
Appeal of Kroger Inc., 12 P.3d 889 (Kan. 
2000). The following states adopt both 
the transactional and the functional 
tests: State, Dept. of Revenue v. OSG 
Bulk Ships, Inc., 961 P.2d 399 (Alaska 
1998); General Motors Corp. v. Arizona 
Dept. of Revenue, 938 P.2d 481 (Ariz. 
App. Div. 1 1996); Pledger v. Getty Oil 
Exploration Company, 831 S.W.2d 121 
(Ark. 1992); Hoechst Celanese Corp. v. 
FTB, 22 P.3d 324 (Cal. 2001); Lone Star 
Steel Co. v. Dolan, 668 P.2d 916 (Colo. 
1983); District of Columbia v. Pierce As- 
sociates, Inc., 468 A.2d 1129 (DC App. 
1983); Union Pacific v. Idaho Tax Comm., 
28 P.3d 375 (Idaho 2001); Hercules v. 
Department of Revenue, 753 N.E.2d 418 
(Ill. Ist Dist. 2001); May Department 
Stores Company v. Indiana Dept. of State 
Revenue, 749 N.E.2d 651 (Ind. Tax Ct. 


§§220.11(3) and 


2001); Iowa Code Ann. §422.32 
(amended to reverse Phillips Petroleum 
v. Iowa Dep’t of Revenue & Fin., 511 
N.W.2d 608 (Iowa 1993); Cincinnati, New 
Orleans & Texas Pacific Railway Com- 
pany; and Southern Railroad Company 
v. Kentucky Department of Revenue, 684 
S.W. 303 (Ky. App. 1985); Ashland v. 
Marx, 623 So. 2d 995 (Miss. 1993); Miss. 
Code Ann. §27-7-23(a)(2); and Allied Sig- 
nal v. Director of Revenue, 504 U.S., 768 
(1992). The above lists are not exhaus- 
tive and the article refers the reader 
other states which have adopted laws 
regarding what is nonbusiness income. 

16 See Allied Signal, Inc. v. Director of 
Revenue, 504 U.S. 768 (1992); Container 
Corp. of America v. Franchise Tax Board, 
463 U.S. 159 (1983), reh’g denied, 464 
U.S. 909 (1983); FW. Woolworth Co. v. 
Taxation and Revenue Department of 
New Mexico, 458 U.S. 354 (1982); 
ASARCO, Inc. v. Idaho State Tax 
Comm'n, 458 U.S. 307 (1982), reh’g de- 
nied, 459 U.S. 961 (1982); Exxon Corp. v. 
Wisconsin Dep't of Revenue, 447 U.S. 207 
(1980); and Mobil Oil Corp. v. Comm’n 
of Taxes, 445 U.S. 425 (1980). 

Fra. Stat. §220.15(1). 

18 The author refers the reader to FLA. 
ApMIN. Cone R. 12C-1.015(1), for specific 
activities which allow a taxpayer to ap- 
portion its adjusted federal income. 

19 ADMIN. Cope R. 12C-1.015(1)(b)7. 

20 Fia. Stat. §220.15. 

21 Fra. Stat. §§220.15(a), (b), and (c). 

22 Fa. Stat. §220.15(4)(a). 

23 See Fia. Stat. §§220.15(4)(b) and (c) 
and ApMin. R. 12C-1.0154, for 
other activities which are considered 
compensation paid within Florida. 

24 Fria. Stat. §220.15(2). 

25 Fria. Stat. §220.15(2)(c). 

The author refers the reader to 
§220.15(3) and Fia. Apmin. Cope R. 12C- 
1.0153(10) for further information re- 
garding the property factor for a finan- 
cial organization. 

27 See Fia. Stat. §220.15(5) and Fia. 
Apmin. Cope R. 12C-1.0155. 

28 StaT. §220.15(5)(c). 

°° The special industries listed in 
§220.151 are the transportation and in- 
surance industries. 

30 Stat. §220.44. 
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Real Property, Probate and Trust Law 


The Revocable Trust as Beneficiary of the 
Estate and the Effectiveness of “Full Waiver” Forms 


his article provides a rec- 

ommended legal course of 

action to be followed in ad- 

ministering a probate es- 
tate which has an inter-vivos revo- 
cable trust as a beneficiary. In these 
instances, the attorney represent- 
ing the fiduciary must be aware of 
the potential conflict of interest is- 
sues which arise if the personal rep- 
resentative is also designated to 
serve as the successor trustee of the 
decedent’s revocable trust. This ar- 
ticle discusses the law and rules ad- 
dressing these conflict of interest 
situations. Often, the fiduciary may 
be inclined to avoid undertaking a 
formal judicial accounting for the 
probate administration by closing 
out the probate administration 
through the use of full waiver and 
receipt and consent to discharge 
forms. This article describes the pit- 
falls which await the personal rep- 
resentative if the trust beneficiaries 
are not provided with all material 
estate administration information. 

The following example provides 
the framework for the ensuing 
analysis of the beneficiary aspects 
of administering an estate which 
has an inter-vivos revocable trust 
as a beneficiary: 

Decedent is an unremarried 
widow and at her death is survived 
by her adult daughter (Daughter) 
and her adult son (Son). Prior to her 
demise, Decedent established a re- 
vocable trust (trust). Upon 
Decedent’s death, her longtime 
friend (Friend) is designated as suc- 
cessor trustee. The trust provides 
for a $100,000 pre-residuary devise 
to decedent’s sister (Sister) and an 


by John W. Randolph, Jr. 


An attorney advising 
one who Is designated 
both as personal 
representative of the 
estate and as 
successor trustee of 
the revocable trust 
must be cognizant 
of the conflict of 
interest issues. 


outright distribution of the residue 
one-half to Daughter and one-half 
to Son. The trust was partially 
funded during Decedent’s lifetime 
and at her death holds $2,000,000 
of marketable securities. Decedent’s 
will designates Friend as personal 
representative. The will contains no 
pre-residuary devises and devises 
the residue to trust. The probate 
estate consists of $1,000,000 in va- 
cant land and $500,000 of cash. You 
have been contacted by Friend to 
represent her as personal represen- 
tative and trustee. At the initial 
meeting, Friend would like for you 
to provide her with a preliminary 
analysis of significant issues per- 
taining to the probate administra- 
tion. Friend mentioned that she be- 
lieves that the probate 
administration should be straight- 
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forward since she, as trustee of the 
trust, is the “sole beneficiary” of the 
estate. You commence the analysis 
and initially focus on the benefi- 
ciary aspects of the forthcoming ad- 
ministration. 


identifying Interested Parties 
in Administration of Estate 

Under the Florida Probate Code, 
who are the beneficiaries and inter- 
ested persons of the estate? These 
questions must be answered at the 
outset of the estate administration 
in that, among other requirements, 
beneficiaries must receive a copy of 
the notice of administration (FS. 
§733.212 and Fla. Prob. R. 5.240) 
and residuary beneficiaries must 
receive a copy of the inventory (Fla. 
Prob. R. 5.340). Interested persons 
must be served with any interim 
accountings (Fla. Prob. R. 5.345) 
and the petition for discharge and 
the final accounting (Fla. Prob. R. 
5.400). Importantly, can Friend, as 
trustee of the trust, act on behalf of 
trust beneficiaries Sister, Daughter, 
and Son? Is Friend, as trustee, the 
estate beneficiary or are Sister, Son, 
and Daughter, the estate beneficia- 
ries? 

FS. §731.201(2) states that “Jn 
the absence of a conflict of interest 
of the trust, the trustee is a benefi- 
ciary of the estate.” (Emphasis 
added.) There is a conflict of inter- 
est under this example in that 
Friend is serving as both personal 
representative and trustee.'! The 
nature of the conflict is that Friend 
would be in a position to approve 
her own accounting as personal rep- 
resentative of the estate.” Under 
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the fiduciary duty of loyalty, Friend, 
as personal representative, must ad- 
minister the estate solely in the in- 
terests of the beneficiaries.* The 
ability to approve her own probate 
accounting causes Friend to be per- 
sonally interested in the accounting. 
It is difficult, if not impossible, for 
any person to act fairly in the same 
transaction (here, the submission 
and approval of the accounting) on 
behalf of himself or herself and in 
the interest of the beneficiaries.‘ It 
is only human that the personal rep- 
resentative/trustee will tend to fa- 
vor his or her individual interests, 
whether consciously or uncon- 
sciously, over that of the beneficia- 
ries.° Since there is a conflict of in- 
terest, F.S. §731.201(2) deems all 
owners of beneficial interests in the 
trust to be beneficiaries of the es- 
tate. Thus, the beneficiaries of the 
estate are Sister, Daughter, and Son. 
Accordingly, Sister, Daughter, and 
Son should receive service of the 
notice of administration.® Pursuant 
to FS. §§731.201(31) and 731.201(9), 
the trust is the residuary devisee of 
the estate. Since F.S. §731.201(2) 
causes all of the trust beneficiaries 
to be estate beneficiaries, pursuant 
to F.S. §733.212 and Fla. Prob. Rs. 
5.240 and 5.340, Sister, Daughter, 
and Son should be served with cop- 
ies of the notice of administration 
and the inventory. 

The term “interested person” is 
defined in F‘S. §731.201(21). Under 
§731.201(21), Friend, as trustee of 
the trust, is an interested person in 
all probate proceedings dealing with 
estate administration expenses and 
claims against the estate. The 
phrase “interested person” also is 
defined as any person who may rea- 
sonably be expected to be affected 
by the outcome of a particular pro- 
ceeding involved. Breaches of the 
prudent investor rule, unreasonable 
commissions and fees paid, and 
other surchargeable matters would 
be reflected on interim and final 
accountings. Proposed improper dis- 
tributions and unreasonable com- 
missions and fees would also be 
shown on the petition for discharge. 
The residuary beneficiaries of the 
trust (which is, in turn, the residu- 


ary beneficiary of the estate), 
Daughter and Son, will be affected 
by the accounting and petition for 
discharge proceedings. Therefore, 
Daughter and Son are interested 
persons and, pursuant to Fla. Prob. 
Rs. 5.345 and 5.400, they should be 
served with copies of all interim and 
final accountings as well as the pe- 
tition for discharge. Once the devise 
to Sister is satisfied, under FS. 
§731.201(21), she would no longer 
be considered an interested person 
and would therefore not be entitled 
to accountings or a copy of the peti- 
tion for discharge. However, prior to 
satisfying Sister’s devise, Friend 
should consider Sister an interested 
person and Friend therefore should 
serve all accountings and a copy of 
the petition for discharge on Sister.’ 

Now that you have determined 
the estate beneficiaries and inter- 
ested persons, you attend your ini- 
tial meeting with Friend. You inform 
Friend that Sister, Daughter, and 
Son are estate beneficiaries and in- 
terested persons and that they 
should receive copies of the notice 
of administration, inventory, in- 
terim and final accountings and the 
petition for discharge. Friend indi- 
cates that she does not desire to pre- 
pare and submit judicial account- 


ings and that she would prefer to 
have the beneficiaries sign full 
waiver and receipt and consent to 
discharge forms when the estate is 
ready to be closed. Friend believes 
that it will be too costly and time- 
consuming to prepare judicial ac- 
countings. 

Fla. Prob. R. 5.400(f) permits an 
interested person to waive his or her 
right to a final accounting and any 
portion of the petition for discharge. 
Fla. Prob. R. 5.180(b) contains cer- 
tain disclosure and acknowledg- 
ment requirements for waiving the 
amount and manner of determining 
compensation.*® 

At the meeting, Friend also indi- 
cates that she would like to sign, as 
trustee of the trust, a waiver of the 
trust’s right to a final accounting 
and service of a petition for dis- 
charge so that it would be unneces- 
sary to obtain similar waivers from 
Sister, Daughter, or Son. You point 
out to Friend that, pursuant to Fla. 
Prob. R. 5.400(f), only interested 
persons have the right to waive re- 
ceipt of a final accounting and any 
portion of the petition for discharge. 
You again indicate to Friend that, 
as to accountings and the petition 
for discharge, Daughter, Son, and 
Sister (until her devise is satisfied) 


Questions, Anyone? 


Do you have questions about federal 
government programs, benefits, and 
services? Get the answers you can trust 
from the Federal Consumer Information 


Center. We'll answer your questions 


directly or get you to the person who can. 


Call toll-free 800 /FED-INFO(800/333- 
4636) Monday-Friday 8 a.m. to 8 p.m. 
Eastern Time or visit 
www.pueblo.gsa.gov/ call. 
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are interested persons. You also re- 
fer Friend to Fla. Prob. R. 5.180(a)(2) 
which precludes Friend, due to 
Friend’s conflict of interest, from 
signing a waiver on behalf of the 
trust. Finally, you conclude that, 
pursuant to FS. §731.303(1)(b)(2), 
an order of discharge, based upon 
Friend’s signing of a waiver on be- 
half of the trust, would not be bind- 
ing on Sister, Daughter, or Son. 

Ultimately Friend acquiesces to a 
plan which would involve obtaining 
full waiver and receipt and consent 
to discharge forms signed by Sister, 
Daughter, and Son. 


When Does Delivery 
Produce Finality? 

Before the estate is closed, what 
probate information, other than the 
notice of administration and inven- 
tory, should Friend provide to Sis- 
ter, Daughter, and Son? FS. 
§733.901(2) states that the court’s 
order discharging a personal repre- 
sentative releases the personal rep- 
resentative and bars any action 
against personal representative in 
his, her, or its individual capacity. 
However, there have been instances 
in which an order of discharge did 
not bar a beneficiary from bringing 
suit against the discharged personal 
representative for breach of fidu- 
ciary duty.® 

In Van Dusen v. Southeast First 
Nat. Bank, 478 So. 2d 82 (Fla. 3d 
DCA 1985), the beneficiaries signed 
acknowledgments of full receipt of 
their shares of the estate and con- 
sents to discharge. Almost four 
years after receipt of the order of 
discharge the beneficiaries filed suit 
against the personal representative 
for breach of fiduciary duty. The ben- 
eficiaries alleged that the personal 
representative failed to disclose to 
the beneficiaries that the decedent’s 
manuscript was, with the knowledge 
and consent of the personal repre- 
sentative, delivered to a third party 
for use in the third party’s book. The 
court stated that the personal rep- 
resentative “invites us to hold that 
a personal representative may es- 
cape liability after wrongfully giv- 
ing away an asset of the estate if it 
procures a discharge before inter- 
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If a personal 
representative has 
not disclosed the 
disposition of an 
asset, the personal 
representative is not 
entitled to “the 
sanctuary” provided 
by F.S. §733.901. 


ested persons discover its wrongful 
acts.”!° The court reasoned that the 
price of immunity (based on an or- 
der of discharge defense) is disclo- 
sure, and that if a personal repre- 
sentative has not disclosed the 
disposition of an asset of the estate, 
the personal representative is not 
entitled to “the sanctuary” provided 
by FS. §733.901."! 

In the recent case of First Union 
National Bank v. Turney, 26 Fla. L. 
Weekly D2776 (Fla. 1st DCA 2001), 
the court’s analysis of the “crime- 
fraud” exception to the attorney-cli- 
ent privilege contains a discussion 
of releases in a fiduciary context. 
Specifically, in Turney, the trustee 
sought to obtain a general release 
from a beneficiary. The First District 
Court cited the case of Donahue v. 
Davis, 68 So. 2d 163, 171 (Fla. 1953), 
for the. proposition that breaches of 
a duty of disclosure have been held 
to be fraud.’ The court in Turney 
also cited §173 of the Restatement 
(Second) of Contracts (1979), which 
states that a contract between a fi- 
duciary and a beneficiary is voidable 
by the beneficiary unless it is on fair 
terms and all parties beneficially 
interested manifest assent with full 
understanding of their legal rights 
and all of the relevant facts the fi- 
duciary knows or should know. (Em- 
phasis added.) The Turney opinion 
cited the Tennessee case of Richland 
Country Club, Inc. v. CRC Equities, 
Inc., 832 8.W. 2d 554, 557 for its con- 


clusion that a release is a form of 
contract. 

Turney further cites the Restate- 
ment (Second) of Trusts, which 
states, in its section on the duty of 
loyalty, §170(2), that a trustee in 
dealing with a beneficiary on the 
trustee’s own account is under a 
duty to deal fairly and to communi- 
cate to the beneficiary all material 
facts the fiduciary knows or should 
know in connection with the trans- 
action (emphasis added).'* The ren- 
dering of an accounting or the re- 
quest for beneficiary signatures on 
full waiver and receipt and consent 
to discharge forms are both in- 
stances in which the principles of 
Restatement §170(2) should apply. 
In these instances the personal rep- 
resentative is dealing with the ben- 
eficiaries on the _ personal 
representative’s own account (i.e., he 
or she is seeking to be released from 
personal liability). 

Recently, the Florida Legislature 
amended E'S. §737.307. This statute 
continues to provide for a six-month 
statute of limitation. However, un- 
der the new legislation, effective for 
accounting periods beginning on or 
after January 1, 2003, the six-month 
bar only applies if the trust benefi- 
ciary receives a “trust disclosure 
document” which adequately dis- 
closes a matter, and a “limitation no- 
tice.”"* The new statute provides 
that a matter is “adequately dis- 
closed,” for purposes of the trust dis- 
closure document, if the document 
provides sufficient information so 
that a beneficiary knows of a claim 
or reasonably should have inquired 
into the existence of a claim (empha- 
sis added).'° The new statute defines 
a “limitation notice” as 
a written statement of the trustee that 
an action by a beneficiary against the 
trustee for breach of trust based on any 
matter adequately disclosed in a trust 
disclosure document may be barred un- 
less the action is commenced within six 
months after receipt of the trust disclo- 
sure document or receipt of a limitation 


notice that applies to that trust disclo- 
sure document, whichever is later.'® 


The new statute provides a 
sample limitation notice which 
states that ifthe beneficiary has any 
questions, the beneficiary should 
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consult his or her attorney.’” 

Van Dusen, Turney, §170(2) of the 
Restatement of Trusts, and the 
amendments to FS. §737.307 all 
stand for the broad proposition that 
a beneficiary should not be barred 
from seeking redress for a breach of 
fiduciary duty if the beneficiary did 
not have sufficient information to 
know that a breach may have oc- 
curred. 


“Full Waiver Form” as 
Alternative to Delivery 

Florida Lawyers Support Ser- 
vices, Inc., Form No. P-5.0570, is a 
model probate “full waiver and re- 
ceipt and consent to discharge” form 
(sometimes hereinafter referred to 
as “full waiver form”). This form is 
intended to comply with the waiver 
requirements of Fla. Prob. Rs. 
5.400(f) and 5.180(b). The form 
states that the beneficiary expressly 
acknowledges that beneficiary is: 1) 
aware oft his or her right to a final 
or other accounting; 2) waives the 
service or filing of a final account- 
ing; 3) waives the inclusion of com- 
pensation amounts in the petition 
for discharge; 4) has actual knowl- 
edge of the compensation and has 
agreed to the amount and manner 
of determining the compensation; 5) 
waives objection to payment of com- 
pensation; 6) waives inclusion of a 
plan of distribution within the peti- 
tion for discharge; 7) waives service 
of the petition for discharge; 8) 
waives all objections to any account- 
ing and the petition for discharge; 
9) acknowledges receipt of complete 
distribution of the amount which 
the beneficiary was entitled; and 10) 
consents to the entry of an order of 
discharge without notice, hearing, or 
waiting period and without further 
accounting. 

If all beneficiaries sign full waiver 
forms without receiving any infor- 
mation regarding the probate pro- 
ceeding (beyond the notice of admin- 
istration and the inventory), would 
Friend’s discharge as personal rep- 
resentative of the estate under F‘S. 
§733.901 protect Friend, as personal 
representative, from a post-order-of- 
discharge breach of fiduciary duty 
proceeding brought by a beneficiary? 


Friend could point to 
the fact that the full 
waiver form does 
inform the 
beneficiaries that 
beneficiaries have, 
among other legal 
rights, a right to an 
accounting. 


For purposes of analysis, assume 
that, for this example, Friend, as 
personal representative, violated 
the prudent investor rule to the det- 
riment of the beneficiaries and that 
Sister, Daughter, and Son all signed 
full waiver forms. Also assume that 
Friend did not provide any trust 
beneficiary with an accounting or 
any other statement of account. 

Van Dusen, Turney, and §170(2) of 
the Restatement of Trusts all stand 
for the proposition that an order of 
discharge will not serve as a bar 
since Friend did not disclose suffi- 
cient information to apprise the ben- 
eficiary of the violation of the pru- 
dent investor rule. Additionally, 
unlike new F:‘S. §737.307, neither 
the Florida Probate Rules nor the 
full waiver form specify that the 
beneficiary must be informed that, 
by signing the waiver form, the ben- 
eficiary may be barred from bring- 
ing a breach of fiduciary duty pro- 
ceeding, nor does the full waiver 
form advise beneficiary to consult 
an attorney should he or she have 
any questions (as is suggested by 
the amendments to §737.307). 
Therefore, in this example, the au- 
thor does not believe that Friend’s 
discharge as personal representa- 
tive will protect Friend from a sur- 
charge action. 

Clearly, Friend could point to the 
fact that the full waiver form does 
inform the beneficiaries that benefi- 
ciaries have, among other legal 


rights, a right to an accounting. If 
the beneficiaries had not waived 
their rights to an accounting they 
would have received sufficient infor- 
mation to discover the violation of 
the prudent investor rule. However, 
the author believes that a court 
would ultimately rule in favor of the 
beneficiaries in that Friend had a 
fiduciary obligation to provide the 
beneficiaries with all material infor- 
mation pertaining to the adminis- 
tration. Further, it is reasonable to 
assume that a beneficiary would not 
be familiar with the legal nature of 
an accounting. In this regard, a ben- 
eficiary would not normally reaiize 
that his or her waiver of the right to 
object to the accounting precludes 
the beneficiary from suing the per- 
sonal representative for breach of 
fiduciary duty. 

It is important to note that Friend 
may, as trustee, in accordance with 
ES. §737.307, serve the trust ben- 
eficiaries with a trust disclosure 
document and limitation notice per- 
taining to amounts received by the 
trust from the estate. Friend’s ac- 
tions in this regard may serve to 
limit her liability as trustee but, 
under the above analysis, providing 
these documents to the trust ben- 
eficiaries would not preclude Friend 
from being sued in her capacity as 
personal representative. 

Thus, to ensure that the order of 
discharge serves as a defense to a 
post-discharge breach proceeding, 
Friend, as personal representative, 
should disclose to Sister, Daughter, 
and Son all material estate admin- 
istration information and their full 
waiver forms should be supple- 
mented with a statement advising 
each beneficiary that by signing the 
form beneficiary is waiving 
beneficiary’s right to bring a pro- 
ceeding for breach of fiduciary duty. 
To ensure that the beneficiaries re- 
ceive all material estate informa- 
tion, Friend should provide Sister, 
Daughter, and Son with all informa- 
tion about the administration of the 
estate required to be shown on a 
judicial accounting. '* This informa- 
tion includes all estate cash and 
property transactions (all receipts 
and disbursements and all benefi- 
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ciary distributions) the carrying 
value and estimated current value 
of each asset, and all gains and 
losses during administration. 
Friend should also provide Sister, 
Daughter, and Son with all informa- 
tion required under Fla. Prob. R. 
5.400 (distribution and discharge). 
This information includes informa- 
tion concerning compensation for 
the personal representative and the 
personal representative’s attorney 
and a plan of distribution.'® 


Conclusion 

An attorney advising an indi- 
vidual or entity who is designated 
to serve both as personal represen- 
tative of the estate and as succes- 
sor trustee of the decedent’s revo- 
cable trust must be cognizant of the 
conflict of interest issues surround- 
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dreams come true. 


St. Jude Children’s 
Research Hospital 
For more information: 
800-822-6344 
www.stjude. org 


ing the probate administration. 
Oftentimes these issues cause the 
revocable trust beneficiaries to be 
the legal beneficiaries of the estate. 
Although a personal representative 
may desire to avoid undertaking a 
judicial accounting by obtaining full 
waivers from the beneficiaries, this 
does not obviate the personal 
representative’s obligation to pro- 
vide beneficiaries with all material 
estate information. In these in- 
stances where the personal repre- 
sentative desires to obtain full waiv- 
ers from the beneficiaries, the 
attorney should advise the personal 
representative to provide the waiv- 
ing beneficiaries informally with all 
of the information that is required 
to be shown in a formal judicial ac- 
counting and in a petition for dis- 
charge. Failure to do so could expose 
the personal representative to li- 
ability to the trust beneficiaries 
even after receipt of an order of dis- 
charge. O 


1 See LitE and McEacHern, FLORIDA 
PropaTe: A DiscuSSION AND COMMENTARY 
ON THE CODE AND RULES, pp. 16 and 17 
(Bisel 1994, 1999 Supp.). 

? What if there were in fact two co- 
trustees instead of one trustee, with one 
of the co-trustees serving as the sole per- 
sonal representative of the estate. Is 
there a conflict of interest in this situa- 
tion? Yes. Unless the trust indicates oth- 
erwise, both co-trustees must act jointly 
in exercising their powers over the Trust. 
55A Fa. Jur. 2p, Powers of Cotrustees 
§141. Therefore, since the co-trustee who 
is not serving as a personal representa- 
tive of the estate has no power to act 
solely on behalf of the trust, the conflict 
of interest remains. 

3 RESTATEMENT (THIRD) OF TRusTS (PRU- 
DENT INVESTOR RULE) §170(1). A personal 
representative is held to the same fidu- 
ciary duties as a trustee. Whitfield v. 
Whitfield, 172 So. 711 (Fla. 1937). 

* Bocert, THE Law or TRUSTS AND TRUST- 
EES §543 (Rev. 2d ed.). 

§ Fra. Stat. §733.212 and Prop. R. 
5.240. 

’ For Sister to be considered an inter- 
ested person she must reasonably be ex- 
pected to be affected by the outcome of 
a particular proceeding involved. Since, 
under this example, the trust held at 
decedent’s death $2,000,000 of market- 
able securities, and since her trust pre- 
residuary devise is only $100,000, it may 
perhaps be unreasonable to assume that 
she could be affected by any probate 
maladministration. 

Pros. R. 5.180(b) specifically 
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states that a waiver must be signed by 
each party bearing the impact of the 
compensation and must contain lan- 
guage declaring that the waiving party 
has actual knowledge of the amount and 
manner of determining the compensa- 
tion and, in addition, either that the 
party has agreed to the amount and 
manner of determining the compensa- 
tion and waives any objection to pay- 
ment or that the party has the right to 
petition the court to decrease the com- 
pensation and waives that right. 

® See Van Dusen v. Southeast First Nat. 
Bank, 478 So. 2d 82 (Fla. 3d D.C.A. 
1985); Payette v. Clark, 559 So. 2d 630 
(2d D.C.A. 1990); Press.y, LiTiGaTIon 
UNDER FLorIDA PROBATE §9.25 (The 
Florida Bar 4th ed. 2001). 

10 Van Dusen, 478 So. 2d at 91. 

1 Td., 478 So. 2d at 91. 

Turney, 26 L. WEEKLY at D2782. 

13. §170(2) or RESTATEMENT (SECOND) OF 
Trusts is also set forth in RESTATEMENT 
(THIRD) OF TRUSTS (PRUDENT INVESTOR RULE). 

14 Bia. Stat. §737.307(1). 

Fia. Stat. §$737.307(2). 

16 Stat. §737.307(3). 

Specifically, Stat. §737.307(3)(b) 
provides the following sample limitation 
notice: “An action for breach of trust 
based on matters disclosed in a trust 
accounting or other written report of the 
trustee may be subject to a 6-month stat- 
ute of limitations from the receipt of the 
trust accounting or other written report. 
If you have questions, please consult 
your attorney.” 

18 See Fa. Pros. R. 5.346 (fiduciary ac- 
counting); see also ALTMAN AND Buzsy, 
PracticE UNDER FLORIDA PROBATE CODE 
§14.5 (The Florida Bar 3d ed. 2002). 

18 Under this approach Friend is avoid- 
ing the filing of a formal judicial account- 
ing and a petition for discharge (which 
discloses compensation and provides for 
a plan of distribution). However, all infor- 
mation required to be contained in a judi- 
cial accounting and petition for discharge 
would be provided to the beneficiaries but 
would not be filed with the court. 


John “Randy” Randolph is a 
shareholder in Pressly & Pressly, P.A., 
West Palm Beach, where he devotes his 
practice exclusively to trust and estate 
matters. He is a board certified wills, 
trusts & estates lawyer as well as a board 
certified tax lawyer. Mr. Randolph is a 
graduate of the University of Florida 
College of Law (with honors) and re- 
ceived his LL.M. from the University of 
Miami in estate planning. He is also a 
certified public accountant. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Steven L. Hearn, chair, and 
Richard R. Gans and William P. Sklar, 
editors. 
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Family Law 


Long-arm Jurisdiction in Support 
and Divorce Actions—The Unwary Beware 


learly, personal jurisdic- 

tion over a respondent 

can be obtained by ser- 

vice of process within the 
state. However, if resort to service 
outside of the state must be made, 
strict adherence to the applicable 
long-arm statute is required.' Dif- 
ferent states have different rules 
and procedures, although all must 
comport with constitutional man- 
dates of due process.” 

The rules and procedures for al- 
leging and proving (or disproving) 
long-arm jurisdiction in support 
and divorce actions in Florida are 
not complex. Yet, a practitioner 
without knowledge of them could 
find himself or herself quite embar- 
rassed. 

This article does not pertain to 
the issue of what constitutes 
“proper” service outside of Florida. 
Suffice it to say that the require- 
ments of F.'S. §48.194(1), entitled 
“Personal service outside of state” 
must be strictly complied with. In 
a nutshell, such service must be 
made “in the same manner as ser- 
vice within this state by any officer 
authorized to serve process in the 
state where the person is served.”® 
Service of process on persons “out- 
side the United States may be re- 
quired to conform to the provisions 
of The Hague Convention on the 
Service Abroad of Judicial and Ex- 
trajudicial Documents in Civil or 
Commercial Matters” (hereafter 
“The Hague”). (Emphasis supplied). 
Why the term “may” (as opposed to 
“shall”) is unknown and creates con- 
fusion. For example, exactly who is 
to decide if the particular service in 


by Christopher A. Tiso 


Different states have 
different rules and 
procedures, 
although all must 
comport with 
constitutional 
mandates of due 
process. 


a given matter must conform (or 
not) to The Hague? Arguably, the 
legislature intended that service 
abroad in nations that are signato- 
ries to The Hague should be re- 
quired to conform to its dictates. 


Requisite Allegations 
FS. §48.193(1)(e) (1995) provides, 
simply enough: 


Acts subjecting person to jurisdiction of 
courts of state 

(1) Any person, whether or not a citizen 
or resident of this state, who personally 
... does any of the acts enumerated in 
this subsection thereby submits himself 
or herself . . . to the jurisdiction of the 
courts of this state for any cause of ac- 
tion arising from the doing of any of the 
following acts: 

(e) With respect to a proceeding for ali- 
mony, child support, or division of prop- 
erty in connection with an action to dis- 
solve a marriage or with respect to an 
independent action for support of depen- 
dents, maintaining a matrimonial domi- 


cile in this state at the time of the com- 
mencement of this action or, if the de- 
fendant resided in this state preceding the 
commencement of the action, whether 
cohabiting during that time or not. 


The “catch” is that unless the ba- 
sis for claiming such long-arm ser- 
vice is specifically alleged in the 
petition, any service on the respon- 
dent outside of Florida will be 
deemed void. In other words, the 
petitioner must expressly aver that 
either the parties maintained a 
matrimonial domicile in Florida at 
the time of the commencement of 
the action or the respondent resided 
in Florida preceding the commence- 
ment of the action. 

Alleging one or the other is easy 
and “may be done by simply track- 
ing the language of the statute 
without pleading supporting facts.”* 
Failure to do so, however, can be 
fatal. As recently reiterated in 
McMahan v. McMahan, __ So. 2d 
___, 26 Fla. L. Weekly D1809 (Fla. 
3d D.C.A., July 25, 2001), the 
“(flailure to allege either . . . voids 
any attempted service under the 
long-arm statute.”° 

Of course, pleading the requisite 
allegations for long-arm service 
only overcomes the “defective” 
pleading problem. The petitioner 
must still prove (or the respondent 
disprove) the veracity of the 
allegation(s). That is a unique pro- 
cedure of itself. 


Procedure 

Initially, the petitioner seeking to 
serve a respondent out-of-state must 
plead the basis for long-arm service 
in the language of the statute.°® 
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: 


The respondent challenging long- 
arm jurisdiction must then timely 
file a motion to dismiss/quash. How- 
ever, such a motion by itself does 
nothing more than raise the legal 
sufficiency of the petition. Therefore, 
if the requisite allegations are prop- 
erly alleged in the petition, the re- 
spondent must file or submit with 
the motion, affidavits, transcripts of 
testimony, documents, and any other 
form of “evidence” supporting his or 
her contention that long-arm juris- 
diction is lacking. 

Again, while that may seem 
simple enough: Beware! Obviously, 
if the petition is completely devoid 
of the requisite long-arm allega- 
tions, the respondent “need not come 
forward with affidavits to prove a 
negative—that is, that there is no 
jurisdiction.” If, however, the peti- 
tion even remotely alleges the req- 
uisite allegations, a respondent fil- 
ing a motion to dismiss challenging 
the legal sufficiency of those allega- 
tions should also at the same time 
submit affidavits or other proof 
challenging the veracity of those 
allegations, or the latter challenge 
might be deemed waived.* 

Once that is done, the burden 
shifts back to the petitioner to sub- 
mit or file an affidavit or similar 
documents supporting his or her 
contention that long-arm jurisdic- 
tion exists.° 

The trial court must then review 
(presumably in camera) the affida- 
vits and other documents, harmo- 
nize and reconcile them to whatever 
extent possible, and thereafter 
make (if possible) a decision based 
upon the facts which are essentially 
undisputed. One appellate court 
observed: 

The proceeding before the lower court 
based upon complaint and motion, with 
affidavits or other proof, is in the nature 
of a “mini-trial” or “trial within a trial” 
in which the issue of the applicability of 
the long-arm statute is decided."” 


The Florida Supreme Court sur- 
mised that in “most cases” the affi- 
davits or other proof “can be harmo- 
nized and the court will be in a 
position to make a decision based 
upon the facts which are essentially 
undisputed.”" If not possible, a lim- 


For long-arm 
jurisdiction, a 
respondent's 
residence in Florida 
must “proximately 
precede” the 
commencement of 
the action. 


ited evidentiary hearing must be 
conducted. 

It would appear, however, that a 
respondent at any such “limited evi- 
dentiary hearing” would be at a dis- 
advantage because he or she should 
probably not testify in person at the 
hearing. That is so because a peti- 
tioner could possibly then serve the 
respondent (while in Florida) with 
process in the same or another (but 
similar) action between the parties.” 

While parties who voluntarily 

enter Florida to attend court are 
generally immune from service of 
process when attending court and 
for a reasonable time before and af- 
ter going to court and in returning 
to their homes,'* there is an appar- 
ent applicable exception. The excep- 
tion exists: 
{[W]hen process is issued in litigation 
incidental to or correlated with the sub- 
ject matter of the proceeding at which 
an attending non-resident is served.... 
This exception is strictly limited, how- 
ever, to instances in which there is an 
identity of parties and issues between 
the two proceedings. '* 

Possible alternatives to appearing 
in person would include testifying 
by oral or written deposition, tes- 
tifying by telephone,'* and perhaps 
testifying via video-teleconferenc- 
ing." 


Limited Discovery Permitted 

The Florida Supreme Court has 
heid that “a plaintiff should be able 
to conduct limited discovery on the 
jurisdictional question in order to 
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gather facts and file an opposing 
affidavit.”'* It cautioned, however: 
“We emphasize that the discovery 
which is envisioned by our holding 
here should not be broad, onerous 
or expansive, nor should it address 
the merits of the case. Also, where 
possible, the discovery should be 
carried out so as to minimize ex- 
pense to the defendant.” 


Veracity of Allegations 

Pleading the requisite allegations 
is one thing, proving them might be 
quite another. Proving that the par- 
ties maintained a “matrimonial do- 
micile”’® at the time of the com- 
mencement of the action or that the 
respondent previously “resided” in 
Florida requires proof of permanent 
residence. The term “resided” as used 
in FS. §48.193(1)(e) has been inter- 
preted as the equivalent to the word 
“reside” in §61.021,?? meaning 
permanent resident/domiciliary.”! 

Moreover, for long-arm jurisdic- 
tion, a respondent’s residence in 
Florida must “proximately precede” 
the commencement of the action.” 
Precisely what “proximately pre- 
cede” means depends upon the par- 
ticular circumstances of a given 
case.”® Just because a petitioner is 
or was a resident of Florida does not 
necessarily mean his or her spouse 
is or was as well.” 

The burden of proof is on the pe- 
titioner. That burden has been held 
to be by clear and convincing evi- 
dence*—a fairly heavy burden.” 
The court must consider all perti- 
nent factors on the issue of perma- 
nent residence or domicile since no 
one factor is controlling.”’ Several 
questions, factors and indicia of per- 
manent residence or domiciliary in- 
tent should be considered.” 

Income and Other Tax Returns. 
Has the party filed United States 
individual tax returns? Under the 
Internal Revenue Code, resident 
aliens are required to file United 
States income tax returns based 
upon their “worldwide income.” If 
a United States income tax return 
was filed, what residence is listed 
and at what Internal Revenue Ser- 
vice office was it filed? What address 
is reflected on the party’s IRS Forms 
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K-1, FBAR, or other forms? Simi- 
larly, did the party file a state in- 
come tax return in the other place(s) 
of residence as a resident or nonresi- 
dent (such as is done in New York)? 
Did the party file a Florida intan- 
gible or tangible personal property 
tax return?” 

Homestead Exemption. Did the 
party apply for homestead tax ex- 
emption for the Florida residence?* 
Failure to avail oneself of Florida’s 
homestead laws and advantages is 
indicative that the residence was 
not his or her permanent home.*” 

Declaration of Domicile. Did the 
party file a declaration of domicile 
with the clerk of the court as per- 
mitted under FS. §222.17(1) and 
(2)*° or file a similar document in 
another state or country? For ex- 
ample, permanent residence in the 
Bahamas is established by the fil- 
ing of a certificate of permanent 
residence. In Germany, residents 
must specifically “register” and 
“deregister” their residence with the 
local government. 

Wills and Trusts. If the party has 
a last will, a living will, or a trust, 
what is stated as that party’s place 
of domicile or residence? This can 
be a very strong “indicia” of intent 
if the will(s) or trust were executed 
proximately preceding the com- 
mencement of the action. If the 
party owns a burial plot, where is it 
located? 

Voting Registration. Is the “resi- 
dent” party registered to vote, and if 
so, where? Did he or she actually vote 
there, particularly of recent date?** 

Driver’s License. Does the “resi- 
dent” party possess a Florida 
driver’s license? In Arthurs v. 
Arthurs, 548 So. 2d 349 (Fla. 5th 
DCA 1989), long-arm jurisdiction 
over the husband was upheld where 
he “had a Florida driver’s license.” 
But in Beaucamp v. Beaucamp, 508 
So. 2d 419 (Fla. 2d DCA 1987), and 
Sragowicz v. Sragowicz, 591 So. 2d 
1084 (Fla. 3d DCA 1991), both Mrs. 
Beaucamp and Mrs. Sragowicz 
claimed to be permanent residents 
of Florida but were found not to be, 
notwithstanding that each pos- 
sessed a Florida driver license. 

Automobile Registration. Did the 


A person’s place of 
permanent 
residence is “the 
place which he has 
made the chief seat 
of his household 
affairs or home 
interests.” 


“resident” party register an automo- 
bile in Florida? While the mere fact 
that a party may have registered an 
automobile in Florida does not nec- 
essarily render that person a perma- 
nent resident, it is a consideration.*° 
Citizenship. Is the party a citizen 
of the United States? Although citi- 
zenship is not the test,*° it is a fac- 
tor that should be considered.” 
Passport and Travel Visa. What is 
reflected as the party’s residence or 
domicile in his or her passport, 
travel visa(s), and applications? 
Immigration Status. If the party 
is not a citizen of the United States, 
what is the party’s federal immigra- 
tion status? One court has denomi- 
nated such status as a “material 
fact,”** but it is not controlling. In 
Beaucamp, the Second DCA re- 
versed the trial court’s finding of 
subject matter jurisdiction notwith- 
standing the wife had “resident 
alien status for purposes of the im- 
migration laws.” Conversely, in 
Nicholas v. Nicholas,444 So. 2d 1118 
(Fla. 3d DCA 1984), it was held that 
the wife could establish permanent 
residency status for divorce pur- 
poses notwithstanding she had 
never been granted permanent resi- 
dency status by The U.S. Immigra- 
tion and Naturalization Service. 
Jury Duty. Where has the party 
been served with jury duty notice 
and did he or she serve on a jury? 
Declarations of Party. Did the 
party recently testify in court, in a 
deposition, or state in a document 


under oath or on penalty of perjury 
the place of his or her residence? 
Has the party indicated to others 
(such as friends, relatives, business 
acquaintances, professionals) the 
place where he or she resides, “vis- 
its,” or considers “home”? Such dec- 
larations could be verbal* or in writ- 
ing.*° 

Place of Family and Business Af- 
fairs and Home Interests. Where is 
the place of the “resident” party’s 
employment or business, physician, 
attorney, accountant, hairdresser, 
lodge memberships, church or syna- 
gogue, friends, family, etc., located? 
Where is he or she occupationally 
licensed? If annual reports are filed, 
where are they filed and what do 
they reflect as to that party’s resi- 
dence or address? In which resi- 
dence are the family keepsakes 
kept? Where does the “resident” 
party give substantial contributions 
to eleemosynary institutions? As 
observed by the Florida Supreme 
Court in Chisholm v. Chisholm, 125 
So. 694, 700 (Fla. 1929), a person’s 
place of permanent residence is “the 
place which he has made the chief 
seat of his household affairs or home 
interests.” If children are involved, 
where do the children mainly reside, 
where do they go to school, where is 
the pediatrician or physician lo- 
cated, what language do the chil- 
dren speak (if a foreign country is 
involved), where are most of the 
children’s toys located, etc.? 

Important Personal Mail. Where 
is the party’s important personal 
mail received? If a change of resi- 
dence is claimed to have been made, 
was a change of address form filed 
with the U.S. Postal Service. What 
does it reflect? 

Use of Residence. What was the 
principal purpose or use of the 
Florida residence? If the intended 
use was a vacation or other tempo- 
rary home, such is insufficient.*' If 
the party intended to retire to the 
Florida residence sometime in the 
future, that would also be insuffi- 
cient.*” 

Size and Cost of Residence. What 
is the size and cost of the Florida 
residence as compared to the other 
of the party’s residences (in some 
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place other than Florida)? It is ar- 
guably illogical that a party would 
consider a much smaller (or less 
expensive) place as his or her per- 
manent home. 

Sale of “Principal Residence.” Has 
the “resident” party taken advan- 
tage of I.R.C. §121, as amended by 
the Taxpayer Relief Act of 1997 (ef- 
fective May 7, 1997), by claiming the 
Florida (or other) residence as his 
or her “principal residence”? 
Personal Banking. Where does the 
“resident” party do his or her main 
banking, especially his or her main 
personal checking? 

Number of Days in Florida. What 
was the total number of days the 
“resident” party actually spent at 
the Florida residence during the 
“proximately preceding” period? 
Spending the entire time in Florida 
or a substantial portion thereof 
might be indicative of permanent 
residence. Whereas, only spending 
a few days, weeks, or even one or two 
months may indicate permanent 
residence elsewhere. 

Unless specific allegations using 
the words of the statute are plead, 
and further unless such allegations 
are proven, service of process and 
all proceedings will be rendered void 
as the court would be without juris- 
diction.** Beware of the pitfalls. O 


' Shefer v. Shefer, 440 So. 2d 1319 (Fla. 
3d D.C.A. 1983). 

* A respondent or defendant must have 
certain “minimum contacts” with the 
state to satisfy constitutional due pro- 
cess requirements. The test is whether 
“the defendant’s conduct and connection 
with the forum state are such that he 
should reasonably anticipate being 
haled into court there.” Burger King 
Corp. v. Rudzewicz, 471 U.S. 462, 474 
(1985); World-Wide Volkswagen Corp. v. 
Woodson, 444 U.S. 286, 297 (1980). 

3 In Takiff v. Takiff, 683 So. 2d 595 (Fla. 
3d D.C.A. 1996), it was held that where 
the other state’s law permitted process 
to be served by the sheriff “or by a dis- 
interested person appointed by the 
court,” the Florida court could appoint 
such person. 

* McMahan v. McMahan, So. 2d 
___, 26 Fla.L.Weekly D1809 (Fla. 3d 
D.C.A., July 25, 2001). Courts will some- 
times strive to find such allegations. In 
Arthur v. Arthur, 543 So. 2d 349 (Fla. 
5th D.C.A. 1989), the wife’s complaint 
was devoid of the requisite long-arm al- 
legations, but because the attached prop- 


erty settlement agreement referred to 
the parties jointly owned Florida resi- 
dence as their “marital residence,” ser- 
vice upon the husband in New York was 
not voided. 

5 It should be noted, however, that 
even if such long-arm service is void, the 
petitioner may still be able to proceed 
upon his or her request for a divorce 
(only) and custody of any children (if ap- 
plicable). Personal jurisdiction “is not re- 
quired in order for the Florida court to 
adjudicate the petition to the extent that 
it seeks dissolution” or custody of chil- 
dren under the UCCJA. Hurlock v. 
Hurlock, 703 So. 2d 535 (Fla. 4th D.C.A. 
1997). 

® As gleaned from Venetian Salami 
Company v. J.S. Parthenais, 554 So. 2d 
499 (Fla. 1989); Mowrey Elevator Com- 
pany of Florida, Inc. v. Automated Inte- 
gration, Inc., 745 So. 2d 1046 (Fla. Ist 
D.C.A. 1999); Morgan v. Morgan, 679 So. 
2d 342 (Fla. 2d D.C.A. 1996); Tobacco 
Merchants Association of the United 
States v. Broin, 657 So. 2d 939 (Fla. 3d 
D.C.A. 1995). 

7 Fishman v. Fishman, 657 So. 2d 44 
(Fla. 4th D.C.A. 1995). 

8 Miller v. Marriner, 403 So. 2d 472 
(Fla. 5th D.C.A. 1981). 

° If the petitioner fails to do this, one 
appellate court has indicated that the 
motion to dismiss must be granted. Mor- 
gan v. Morgan, 679 So. 2d 342 (Fla. 2d 
D.C.A. 1996). 

10 Elmex Corporation v. Atlantic Fed- 
eral Savings and Loan Association of 
Fort Lauderdale, 325 So. 2d 58, 62 (Fla. 
4th D.C.A. 1976). 

Venetian Salami Company uv. J.S. 
Parthenais, 554 So. 2d 499 (Fla. 1989). 

2 An example of a similar action would 
be an action for support unconnected 
with dissolution of marriage, the issue 
of which is certainly similar to a divorce 
action in which support is being sought 
as incidental relief. 

13 See, e.g., State ex. rel. Ivey v. Circuit 
Court of Eleventh Judicial Circuit, 51 
So. 2d 792 (Fla. 1951); Munsell v. 
Bludworth, 474 So. 2d 1286 (Fla. 4th 
D.C.A. 1985). 

'4 Munsell v. Bludworth, 474 So. 2d 
1286 (Fla. 4th D.C.A. 1985); but see, 
Keveloh v. Carter, 699 So. 2d 285 (Fla. 
5th D.C.A. 1997), wherein the Fifth Dis- 
trict concluded that a nonresident 
mother was immune from service in the 
very action she was challenging long- 
arm jurisdiction over her while she was 
in Florida to attend the evidentiary 
hearing on her motion to dismiss. Curi- 
ously, no mention was made of the ex- 
ception to the immunity rule. 

15 See Fia. R. Civ. P. 1.310, 1.320 and 1.330. 

16 See Fia. R. Jup. ADMIN. 2.071. 

See Fia. R. Jup. ApMin. 2.071(d)(5). 

'8 Gleneagle Ship Management Co. v. 
Leondakas, 602 So. 2d 1282 (Fla. 1992). 
A strict or literal reading of the 
Gleneagle opinion indicates that only the 
petitioner (or plaintiff) can conduct dis- 
covery to file “an opposing affidavit,” 
evidently in response to the respondent’s 
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(or defendant’s) affidavit challenging 
jurisdiction. That seems unfair. If lim- 
ited discovery is to take place as to the 
jurisdictional facts, both parties should 
be entitled to conduct such discovery. 

19 See Farrell v Farrell, 710 So. 2d 151 
(Fla. 3d D.C.A. 1998), and Gould v. 
Gould, 194 N.Y.S. 745 (N.Y. App. Div. 
1922), for good definitions of “matrimo- 
nial domicile.” 

20 FLa. Stat. §61.021 pertains to a 
Florida circuit court’s subject matter ju- 
risdiction over a divorce action. It pro- 
vides, “To obtain a dissolution of mar- 
riage, one of the parties to the marriage 
must reside 6 months in the state be- 
fore the filing of the petition.” 

21 See Shammay v. Shammay, 491 So. 
2d 284 (Fla. 3d D.C.A. 1986); Brophy v. 
Brophy, 3 Fia. L. WEEKLY Supp. 58 (Fla. 
15th Cir. Ct., March 3, 1995). 

2 Birnbaum v. Birnbaum, 615 So. 2d 
241 (Fla. 3d D.C.A. 1993); Shammay v. 
Shammay, 491 So. 2d 284 (Fla. 3d D.C.A. 
1986); Pasquini v. Pasquini, 2 Fla. L. 
Weekly Supp. 255 (Fla. 12th Cir. Ct., 
April 14, 1994). 

23 See and compare Garrett v. Garrett, 
668 So. 2d 991 (Fla. 1996); Birnbaum v. 
Birnbaum, 615 So. 2d 241 (Fla. 3d D.C.A. 
1993); Durand v. Durand, 569 So. 2d 838 
(Fla. 3rd D.C.A. 1990); Shammay v. 
Shammay, 491 So. 2d 284 (Fla. 3d D.C.A. 
1986); Pasquini v. Pasquini, 2 Fa. L. 
WEEKLY Supp. 255 (Fla. 15th Cir. Ct., 
April 14, 1994). 

24 McCabe v. McCabe, 600 So. 2d 1181 
(Fla. 5th D.C.A. 1992). 

°5 Pasquini v. Pasquini, 2 Fla. L. Weekly 
Supp. 255 (Fla. 15th Cir. Ct., April 14, 
1994); Brophy v. Brophy, 3 Fla. L. Weekly 
Supp. 58 (Fla. 15th Cir. Ct., March 3, 
1995). 

26 See Slomowitz v. Walker, 429 So. 2d 
797 (Fla. 4th D.C.A. 1983), for an expla- 
nation of “clear and convincing evidence.” 

*7 See Bloomfield v. City of St. Peters- 
burg Beach, 82 So. 2d 364 (Fla. 1955). 

28 Since the permanent residence re- 
quirement is the same for long-arm per- 
sonal jurisdiction and divorce subject 
matter jurisdiction, the indicia of intent 
and case law regarding both equally 
apply. 

29 LR.C. §7701(b); Treas. Reg. §1.871-2(b). 

%° A Florida intangible personal prop- 
erty tax return is required if such prop- 
erty “is owned, managed or controlled 
by any person domiciled in this state on 
January 1 of the tax year.” See Fa. Star. 
§§199.175(1) and 199.052(1). 

31 Stat. §196.031(1). See also 
Arthur v. Arthur, 543 So. 2d 349 (Fla. 
5th D.C.A. 1989) (Long-arm personal 
jurisdiction over husband found where, 
among other things, he “had filed for a 
Florida homestead exemption for the 
Melbourne home.”); Hoffman v. 
Hoffman, 552 So. 2d 958 (Fla. 1st D.C.A. 
1989) (similar). 

82 See Sragowicz v. Sragowicz, 591 So. 
2d 1084 (Fla. 3d D.C.A. 1991) (wife held 
not to be a permanent resident where, 
among other things, she never filed for 
homestead exemption); Brophy v. 
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Brophy, 3 Fla. L. Weekly Supp. 58, 59 
(Fla. 15th Cir. Ct., March 3, 1995) 
(Same). 

33. See, e.g., Winther v. Winther, 4 Fla. L. 
Weekly Supp. 656 (Fla. 20th Cir. Ct., 
March 27, 1997). 

34 See and compare Hoffman v. 
Hoffman, 552 So. 2d 958 (Fla. 1st D.C.A. 
1989); and Winther v. Winther, 4 Fla. L. 
Weekly Supp. 656 (Fla. 20th Cir. Ct. 
March 27, 1997) with Brophy v. Brophy, 
3 Fla. L. Weekly Supp. 58 (Fla. 15th Cir. 
Ct. March 3, 1995). The Brophy court 
noted that a party’s “non-registration as 
a Florida voter [is] indicative of her lack 
of domiciliary intent.” 

35 See and compare Bolles v. Bolles, 364 
So. 2d 813 (Fla. 3d D.C.A. 1978), and 
Trethewey v. Trethewey, 115 So. 2d 712 
(Fla. 2d D.C.A. 1959). 

36 See and compare Markofsky v 
Markofsky, 384 So. 2d 38 (Fla. 3d D.C.A. 
1980), and Shammay v. Shammay, 491 
So. 2d 284 (Fla. 3d D.C.A. 1986). 

37 See Pawley v. Pawley, 46 So. 2d 464, 
471 (Fla. 1950). 

38 Hasslacher v. Hasslacher, 664 So. 2d 
993 (Fla. 4th D.C.A. 1995). 

39 The party may have told a friend or 
colleague that he or she is a permanent 
residence of Florida or a permanent resi- 
dent of some other place. More fre- 
quently, the party would refer to his or 
her place of permanent residence as “my 
home.” 

*© Parties sometime declare on insur- 
ance application forms, automobile reg- 
istration forms, bank account application 
forms, occupational or business licenses, 
dog licenses or registrations, member- 
ship applications (e.g., clubs, gyms, and 
social societies), etc., that the Florida 
residence is their “primary place of resi- 
dence” or their “permanent place of resi- 
dence.” Of course, such documents could 
also reflect that the Florida residence is 
the party’s “secondary place of residence” 
or “temporary place of residence.” 

41 Sragowicz v. Sragowicz, 591 So. 2d 
1084 (Fla. 3d D.C.A. 1991); Gillman v. 
Gillman, 413 So. 2d 412 (Fla. 4th D.C.A. 
1982). 

#2 Curran v. Curran, 362 So. 2d 1042 
(Fla. 4th D.C.A. 1978). 

43 Any order or judgment entered in the 
absence of personal jurisdiction is void. 
See Mouzon v. Mouzon, 458 So. 2d 381 
(Fla. 5th D.C.A. 1984); Laney v. Laney, 
487 So. 2d 1109 (Fla. 1st D.C.A. 1986); 
Rand v. Rand, 491 So. 2d 1293 (Fla. 4th 
D.C.A. 1986). 


Christopher A. Tiso is an associ- 
ate with the law firm of Melvyn B. 
Frumkes & Associates, P.A., of Miami 
and Boca Raton. He is admitted to prac- 
tice in Florida and New York. 

This column is submitted on behalf 
of the Family Law Section, Caroline K. 
Black, chair, and Rana Holz, editor. 


Books 


E-Commerce 

LexisNexis has recently released 
the latest Matthew Bender treatise, 
E-Commerce and Communications: 
Transactions in Digital Information, 
which focuses on the collision of in- 
tellectual property, commercial, and 
communications law in cyberspace, 
and new statutes such as the Uniform 
Computer Information Transactions 
Act (UCITA) and the Uniform Elec- 
tronic Transactions Act (UETA). 

The treatise, in a one-volume, 
looseleaf format, can be ordered for 
$195 by visiting www.lexisnexis.com 
or by calling 888/223-6337. 


Domain Name Disputes 

Analyzing critical topics relevant 
to the use and ownership of domain 
names has just been made easier, 
thanks to the release of Domain 
Name Disputes by Aspen Law & 
Business. 

The 600-page book delves into 
how legal disputes involving 
Internet domain names are re- 
solved, whether by U.S. courts or by 
the Internet Corporation for As- 
signed Names and Numbers 
(ICANN) cyber-arbitration system. 
The guide also includes information 
on the legal status of domain names 
as “property,” the clash between 
trademark rights and free-speech 
rights, and the remedies a trade- 
mark owner has against an alleged 
cybersquatter. 

Domain Name Disputes can be or- 
dered by visiting online bookstores 


| = 


or by calling 800/638-8437. 


NITA 

Eyewitness Testimony: Challeng- 
ing Your Opponent’s Witness, a 200- 
page pocket-size guide published by 
the National Institute for Trial Ad- 
vocacy (NITA), is designed to show 
attorneys how to use scientific 
knowledge on eyewitness memory to 
more effectively challenge eyewit- 
nesses in court. 

The paperback offers practical 
guidance for challenging eyewit- 
nesses during the trial from pre- 
trial motions, to jury selection, 
opening statements, cross- and ex- 
amination, and cross-examination 
of investigators. 

Cardinal Rules of Advocacy: Un- 
derstanding and Mastering Funda- 
mental Principles of Persuasion was 
also recently published by NITA. 
The 280-page paperback written by 
Connecticut Superior Court Judge 
Douglas S. Lavine. 

Cardinal Rules begins by discuss- 
ing the need to properly identify 
your audience and tailor your argu- 
ments to its needs, then examines 
the importance of establishing in- 
tegrity and credibility in the court- 
room. Later chapters focus on cre- 
ative legal thinking, creating a 
central theme, and framing issues 
in favor of your client. 

Books can be ordered by visiting 
your favorite online bookstore, or di- 
rectly from NITA at www.nita.org or 
by calling 800/225-6482. 


Bar members are encouraged to submit brief book reviews 
of approximately 500 words for publication. They should be related 
to law but may be practical, esoteric, entertaining, or fiction. 
Reviews should include the number of pages, the publisher, 

cost, and purchasing information. 


Submit a hard copy and a diskette to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. 
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Spotlight on Voluntary Bars 


Sarasota-FAWL Provides a Safe Haven for Children 


oing to court can be a 

frightening experience 

even for adults who un- 
derstand the integral role courts 
play in America’s justice system. 

Can you imagine how a child 
feels? 

The fear intensifies in a place 
that can be cold, large, and very in- 
timidating, particularly for young 
people involved in family law cases 
related to custody or child abuse in 
dependency actions. Such 
cases may warrant a child tes- 
tifying against a parent or 
guardian. 

Members of the Sarasota 
Chapter of the Florida Associa- 
tion for Women Lawyers recog- 
nized the uneasy feeling chil- 
dren experience in the 
traditionally adversarial envi- 
ronment. With generous dona- 
tions from the Junior League 
of Sarasota County, the Com- 
munity Foundation of Sarasota 
County, Inc., and Walt Smith, 
the 12th Circuit court admin- 
istrator, and other contributors, 
Sarasota-FAWL created a 
child-friendly room in the 
Sarasota County Judicial Center 
that is equipped with televisions, 
toys, books, and video games. 

Debra Salisbury, Sarasota-FAWL 
member and past president, spear- 
headed the effort to raise funds to 
decorate, furnish, and equip the 
room. As an attorney who practices 
family law and dependency defense, 
she has seen first hand the impact 
court proceedings have on young 
children. 


“When children walk in, their 
faces light up. A lot of love went into 
creating this room,” Salisbury said. 
“It’s a gorgeous room which protects 
children from the realities of the 
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courtroom, and we have a better 
opportunity to obtain accurate tes- 
timony in a child-friendly atmo- 
sphere.” 

Located on the third floor of the 
judicial center, the room allows a 
child to give testimony outside the 
courtroom. 

The room is equipped with two 
televisions—one closed circuit tele- 
vision that is linked to the juvenile 
courtroom and used for viewing 


The child witness room calms 
fears associated with going to court. 


movies and the other for playing 
video games. When in use, the judge 
and attorneys appear on the televi- 
sion in the room; the child sits at 
the table that has a microphone on 
it. A video camera is hidden in the 
ceiling to record and replay the 
child’s testimony back in the court- 
room. A child advocate is usually 
present and the attorneys may be 
present in the room. Also, the room 
serves as a waiting room and may 
be used for depositions and other 
court-related proceedings. 

About three years ago, while at- 
tending the 1999 Bar Leaders 
Workshop in Cocoa Beach, 


Salisbury heard about other court- 
houses providing kid-friendly 
rooms. Sarasota-FAWL members 
realized after several fundraisers 
that it would take a long time to 
raise the nearly $18, 000 needed to 
purchase the audio-visual equip- 
ment and furniture. 

In addition to the $6,000 grant 
from the Community Foundation of 
Sarasota County, Inc., the Junior 
League of Sarasota donated $10,000 
and their time to decorate the 
room, paint the murals, install 
the cabinets, purchase furni- 
ture, and select toys and books. 
Additional funding sources 
came from the Women’s Legal 
Fund, the Estate of Attorney 
Ken Pugh, the Juvenile Facil- 
ity Foundation, and others. 

Salisbury praised the coop- 
eration of all contributors and 
volunteers, particularly the 
Junior League, the community 
foundation, and Smith, who 
made sure a room became 
available for the project. The 
idea was so well-received, 
Salisbury said, plans are being 
made to have a child-friendly 
room in the new Manatee County 
Courthouse. 

“The child witness room works 
wonderfully,” Smith said. “Even 
adults get scared to testify in a 
courtroom. The setting takes away 
a lot of the fear and allows the kids 
to open up more.” 

Sherri Johnson, Sarasota-FAWL 
president, agreed and said she ap- 
preciated the cooperative spirit 
among the various organizations 
who worked together. 

“Now child witnesses can testify 
in a friendly environment that pro- 
motes relaxation and thoughtful- 
ness.” 
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The index and/or table of contents has 
been removed and photographed 
separately within this volume year. 


For roll film users, this information for the 
current volume year is at the beginning 
of the microfilm. Fora prior year volume, 
this information is at the end of the 
microfilm. 


For microfiche users, the index and/or 
contents Is contained on a separate fiche. 


Florida’s Southwest Coast 


Share the 
feeling... 


Sailfish* 


Take a trip to The 
Dolphin*wahoo*Bonefish* Tuna Fi id B ’ 
Join us at orl | ar § 
A private, beachfront retreat, complete 


with 45 holes of championship golf, Tarpon Flats Isla na 


38 tennis courts, superb dining, supervised Kids’ Destination § Martina website and Sfe 


Klub and luxury suites with private balconies. Ana enjoy the ultimate 


x flyfishing experience. h 4 h DD 
You'll our Old Key Wwest-styLe W at enin 
han accommodations with its elegant 


LONGBOAT-KEY CLUB furnishings and fantastic view. In the world of 


Just minutes from the trophy 
Luxury Suites producing Bonefish flats of Key Largo, Florida law 
the famous Back Country of Florida Bay 
rom 99 and the spectacular Atlantic Ocean. 
Or, just relax on our private white sand 
‘ beach. ALL of this and move just 10 steps 
www.longboatkeyclub.com 
from your veranda. 


www. flabar.org 


305-453-1313 * 866-546-0000 
Fax 305-453-1305 
Email: tarponflatstos@aol.com 


“Let's Play Hooky” AT RULY They 
Magnolia \ | LEGENDARY RESORT. | | 


holding him 
BED & BREAKFAST In 1913, this mountain resort made me A 
history for its attention to comfort back dq yea I. 
and breathtaking views. j 
Today, the legend continues. 

510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 
Sports Complex 


A grand, historic estate circa 1926, Then they discovered 


in beautiful downtown Mount Dora The Grove Park Inn Resort’ a communication disorder 


A TRULY LEGENDARY RESORT was already doing that. 
We cater to couples that need a ue senncleyrtaccagc 


MOBIL FOUR STAR, AAA FOUR DIAMOND 
“Brief Break” ~ Do you know any?? 


Speech, language and hearing problems 

For information, contact (800)438-5800 can be significant roadblocks to a 

student's education. Which is why 

i early identification and treatment for 

epsite: p; agnonainn.ne 


before your child enters school. With 
E-mail: Info@Magnoliainn.net early help, many children can develop 
good learning and literacy skills. 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to Magnolia San with AMERICAN 


SPEECH-LANGUAGE- 
someone you want to like you a lot! : x HEARING 
ASSOCIATION 
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Bruce 
890) 561-5687 


BLOCKS 


Volunteers of America builds stronger 
communities by serving homeless 
individuals and families, the elderly, 
and at-risk youth. Your donation can 
help provide a solid foundation. 


Volunteers of America— 
changing lives, restoring hope. 
Please call us at 1.800.899.0089 
or visit www.voa.org. 


WY Volunteers 


of America’ 


There are no limits to caring.™ 


American Heart 
Associatione 


Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


I—| ~SN:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


-MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
13577 Feather Sound Drive Call (727) 579-8054 


Bldg. II, Suite 190 Fax (727) 573-1333 
Clearwater, Florida 33762-5552 We are pleased to receive your calls. 


Expert Witness Testimony 
For Insurance-Based Litigation 


Insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


Bill Hager, President 561-995-7429 


Former Insurance Commissioner www.expertinsurancewitness.com 
Former NCCI CEO 


No Merit - No Charge 


Witness, Ltd. 


medical expert testimony in medical malpractice, personal injury A disability claims 
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Best kept secret in Florida” Cali 
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A2 © 1-888-669-4345 
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FORENSIC SERVICES 
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6022, websit® 
E-mail: AFSA 
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finance compa 


Save 50% 
Resource, 
We BUY and Gm 
Your Satisfactiga 
www. national 


DISCOVERY INFORMATION 


Auto-O 
Seekinginform 
handling practi 
and informatio 


restigation, injury, Death, 
Defect, Negligence, Fire 
h, Faulty Repair. State/Na 
Ralmondi, Sr., (667) 
www forensicmechanic. 


SSOCIATES @ AOL.COM. 
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ies and trust departments 


law books. Cail National L: 


's largest law book deal 

. Visa/AX Excellent Con 
Guaranteed. 800-886-1: 
aw. com 
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regarding delay, Claims 
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sinkhole claims. 


State 


information reg 
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information reg 
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delay, claims 


EXPERT WITNESS 
Failure Analysis 


@ Engineering assessment of failed co 


nents, accidents, metallurgy, welding, materifil™ 


processing, and patent concerns. Detailed 
information available at (407) 880-4945 or 
www.Failureinvestigation.com. 


Handwriting 


@ Forensic Document Examiner/Hand 


ing Expert: Don Quinn, 101 Century 21 Dra 
Suite 123, Jacksonville, FL 32216, (904) 72 7a 


3434. Thirty years experience in Federal ai 


State Crime Laboratories. Qualified in Fedenaig 


and State courts. Retired FDLE Document # 
Examiner. 


® Certified Forensic Document Exami 


Thomas Vastrick, 380 S. State Road 434,Sulile 


1004-132, Altamonte Springs, FL 32714. (808 


544-0004. Formerly with U.S. Postal Inspect 


Service Crime Lab. Over 25 yrs. Experienc 
ABFDE Certified (former Board Director.) Ca 
qualified throughout southeast. 


Law Enforcement & Securi 


@ Lou Guasto Law Enforcement & 
Expert Witness. Retired Police Chief with 
six years of Law Enforcement experience. 
Academy graduate. University Criminal Just 
Instructor. (954) 434-0413, 
www.EXPERTWITNESS.COM/GUASTO. 


Medical 


experts. Since 1986. We have Florida physi 
cians who have agreed to review your malpia 


tice case, and if it has merit, testify for you. 


Plaintiff or Defense. 1-800-284-3627. Visit 


www.pfq.com. 
Mining Engineering 


@ Mining Engineering Experts: Extens 
expert witness experience, all types minin 
accidents, injuries, wrongful death, constr 
tion, trucking/rail, disputes, product liability 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Securi 
@ Premises Liability & Security; Police 


Practices & Procedures; Wrongful death. Wiig 
T. Gaut (941) 593-8033. Naples, Florida. Vala 


website: www.wtgaut.com. 
Real Estate Law 


m@ James L. Mack, Board Certified Real 
Estate Lawyer with 52 years of practice in 


Florida exclusively in the areas of real estatesta 
“AV” rated, is available to act as expert witng 


consultant in real property litigation. 20185 Ee 

Country Club Drive, #607, Miami 33180, (308 

933-2266 or (305) 466-5519, fax (305) 682-i 
e-mail: jimacklaw @ aol.com. 
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xchange Intermediary 
Services, Gelayed, reverse and build- 
to-suit, 20 years rience. Will work with 
pricing. Call 
1300 or FAX (941) 955- 
Saramanai1031.com 


deff Riddell (S44 
9380 for informatio 


1031 EXCHA 

a Qualified 4 
Streamiined Service 
(954) 922-0220 // 


USA 
ediary. 
Insured Accounts. 
fo @ 1031 exchangeusa. com, 


Check out The enon Bar website! 


THE FLORIDA BAR 


the Bar ¢ CLE « Legal Lin 
,Contact Us 


i Tell them you saw it in 
the Lawyer Services 
pages of The Florida 

Bar JOURNAL. 
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Fraud, Bad Fail 
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@p-counsel; expert witness 
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w Enforcement and © 
Corrections 
35 years of academic, training, 
and practical experience. 
¢ Pursuits 
«Control Techniques 
¢Cell Extractions 
«Contemporary Strategies 
and Tactics 


Use-of-Force.com 
912-634-636 


-Inter-City Testing & 
Consulting Corporatio 
Technical Evaluations and 


Expert Testimony 
Inquiries Welcome 


Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 


Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 


tions 
(561) 745-7940 + FAX (561) 745-7939 
2819 
Florida 33468 


Randy Traynor 
at 
(850) 561-5685 
or e-mail him at 
rtraynor@flabar.org 


Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 


Recreation, Aquatics; Toxic Exposure; Transpor- 
tation, Tires; Highway Safety; Warning/Instruc- 


If it's a question of 


Safety. aa 


The answer must be 
Engineering, Safety, and 


Security Experts Profess i oO na | 


(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located inthe Palm Beach Area 


JANUS MepbicaL Exrerts LLC 


XPERT MEDICAL TESTIMONY IN MALPRACTI rE 
DISABILITY AND PERSONAL INJURY 


¢ OVERNIGHT EXPERT AFFIDAVITS ¢ FREE DETAILED CONSULTATION 
RE: STANDARDS OF CARE 


¢ FREE PREVIEW FOR MERIT 
CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


2401 S. DALE MABRY HWY., TAMPA, FL 33629 « TEL (813) 258-1827 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not Call 888.257.9500 
connected with the Federal Government. r 
careers.findlaw.com 


GOVERNMENT LIAISON SERVICES, INC. The world’s largest legal careers market 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 


Phone: (703) 524-8200 FindLaw. 
FAX: (703) 525-8451 


Major credit cards accepted. 
FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


© 2002 Wes! Group W-102380/1-02 Trademarks shown herein ore used under license [216441 
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Your money is deposited to your account automatically 
and is paid out automatically. At the moment, I’m sorry to say, it’s out. 
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GETTING COURT BONDS 
SHOULDNT HAVE TO BE A TRIAL. 
WE LIVE WHERE YOU LIVE. 


You rarely hear the words court bonds and convenience used together, unless of course you get them 
from a State Farm agent. Then you'd have bonds backed by the resources and reputation of State Farm? And you'd 
be getting them from someone you can form a “bond” with — your neighborhood State Farm agent. 


STATE FARM 


LIKE A GOOD NEIGHBOR STATE FARM IS THERE™ 


INSURANCE 


statefarm.com’ 


State Farm Fire and Casualty Company — Bloomington, 


: 
Ag 


With KeyCite® Alert, you're always on top of the law. This exclusive 
tracking service automatically notifies you of breaking developments in 


the law — via wireless device, e-mail or fax — so you always have the most 


current information to support your case. Differences that matter. 


Call 1-800-REF-ATTY (1-800-733-2889) or visit westlaw.com/keycite. 


THOMSON 


KeyCite. Alert 


West ~ part of Thomson since 1996, 
© 2002 West Group W-105431/9-02 Trademarks shown are used under license. bringing information solutions to the legal 
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